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I. statement
1. On April 12, 2005, YMCA of the Rockies (YMCA or Complainant) filed a Formal Complaint, Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint, [and] Motion for Modification of Certain Rule 72 Procedural Requirements.  The filing commenced this docket.  

2. On April 13, 2005, the Commission gave notice of the Complaint to Xcel Energy, doing business as Public Service Company of Colorado (PSCo or Respondent).  Order to Satisfy or Answer dated April 13, 2005.  In that Order the Commission established a procedural schedule.  By Decision No. R05-0942-I, the Administrative Law Judge (ALJ) vacated that procedural schedule.  

3. Also on April 13, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 14, 2005.  By Decision No. R05-0596-I the ALJ vacated that hearing date and scheduled the hearing in this matter for July 19 and 20, 2005.  

4. As noted, Complainant filed a Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint and a Motion for Modification of Certain Rule 72 Procedural Requirements with the Complaint.  By Decision No. R05-0492-I, the ALJ granted these motions and, by Decision No. R05-0596-I, vacated a portion of Decision No. R05-0492-I.  

5. Respondent filed a motion to dismiss.  Complainant filed its response and opposed that motion.  By Decision No. R05-0596-I, the ALJ denied the motion.  

6. On May 17, 2005, Complainant filed a proposed procedural schedule and hearing dates.  By Decision No. R05-0596-I, the ALJ adopted the proposed schedule with slight modifications.  

7. On May 19, 2005, Complainant filed a Revised Notice Concerning Agreement on Scheduling.  In that filing the YMCA states that the parties and proposed intervenors have agreed on the revised schedule contained in the filing.  Based on that representation the ALJ will adopt the revised schedule and the stated requirements, with some modification.  Although many of the dates remain the same, to avoid confusion the entire schedule will be restated in this Order.  

8. The following schedule will be adopted:  (a) on or before May 24, 2005, Respondent will file its answer; (b) on or before June 20, 2005, Complainant and any Intervenor supporting Complainant will file direct testimony in question and answer format and copies of its exhibits;
 (c) on or before June 20, 2005, Complainant and any Intervenor who elects to use a hostile witness in its direct case will provide written notification of the election;
 (d) on or before June 28, 2005, Respondent and any Intervenor supporting Respondent will file answer testimony in question and answer format and copies of its exhibits;
 (e) on or before July 6, 2005, Complainant and any Intervenor supporting Complainant may file rebuttal testimony in question and answer format;
 (f) on or before July 8, 2005, each party will file its prehearing motions (including any dispositive motions); (g) on or before July 8, 2005, the parties will file any stipulation reached; (h) hearing will be held on July 19 and 20, 2005; (i) on or before July 29, 2005, each party will file its statement of position (limited to 20 pages); and (j) on or before August 8, 2005, each party will file its response (limited to 10 pages) to the statements of position filed by other parties.  

9. With respect to hostile witnesses, the following will apply:  First, the notification given on June 20, 2005 shall contain a description of the nature and of the subject matter of the proposed hostile direct testimony; and this description must be clear enough and sufficient to allow Respondent and an Intervenor who supports Respondent to prepare their cases.  In this regard, if Respondent or an Intervenor who supports Respondent believes that a notification does not meet these standards, Respondent or the Intervenor who supports Respondent shall take steps promptly to inform the filing party and, if necessary, the ALJ of any perceived deficiency.  Failure to bring this issue to the attention of the filing party and, if necessary, of the ALJ is a waiver of the perceived deficiency.
  Second, direct examination of an identified hostile witness will be limited strictly to the subject matter described in the notification.  Third, no cross-examination of PSCo's witnesses will occur before the conclusion of the Complainant's direct case.  The ALJ or, if permitted by the ALJ, a party may ask clarifying questions.
  

10. Except as modified by this Order, Rule 4 Code of Colorado Regulations 723-1-77 governs discovery in this matter.  These are the modifications of that rule:  First, response time to discovery addressed to testimony filed on June 20, 2005 is shortened to three calendar days; this shortened response time applies only during the period of June 20 through 28, 2005.
  Second, a party shall serve its objections to discovery with its responses to discovery.  Third, a party shall file a motion to compel within two business days after receipt of an objection and failure to respond or, if applicable, within two business days of the party's discovery of an allegedly non-responsive answer; and a party responding to a motion to compel shall file its response within two business days following its receipt of the motion.
  The ALJ will resolve a discovery dispute on an expedited basis.  

11. Except in testimony or as necessary to support a motion, parties shall not file discovery requests and responses with the Commission and shall not serve discovery requests and responses on the Commission advisors (including Commission counsel) which may be identified by Staff of the Commission (Staff) in a Rule 9(d) Notice filed in this docket, assuming Staff is permitted to intervene.  

II. ORDER
A. It Is Ordered That:  
1. The procedural schedule in this proceeding is:  (a) on or before May 23, 2005, Respondent Public Service Company of Colorado shall file its answer; (b) on or before June 20, 2005, Complainant YMCA of the Rockies and any Intervenor supporting Complainant shall file direct testimony in question and answer format and copies of its exhibits; (c) on or before June 20, 2005, Complainant and any Intervenor who elects to use a hostile witness in its direct case shall provide written notification of the election; (d) on or before June 28, 2005, Respondent and any Intervenor supporting Respondent shall file answer testimony in question and answer format and copies of its exhibits; (e) on or before July 6, 2005, Complainant and any Intervenor supporting Complainant may file rebuttal testimony in question and answer format; (f) on or before July 8, 2005, each party shall file its prehearing motions (including any dispositive motions); (g) on or before July 8, 2005, the parties shall file any stipulation reached; (h) hearing will be held on July 19 and 20, 2005; (i) on or before July 29, 2005, each party shall file its statement of position (limited to 20 pages); and (j) on or before August 8, 2005, each party shall file its response (limited to 10 pages) to the statements of position filed by other parties.  

2. Response time to discovery is shortened consistent with the discussion above.  

3. The provisions of ¶¶ 18, 19, 21, and 22 of Decision No. R05-0596-I remain in effect.  

4. The parties shall follow the procedures and shall make the filings set forth above and discussed in this Order.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
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�  The parties suggested that Complainant's and all Intervenors' testimony be due on June 20, 2005.  This is modified.  In addition, the parties suggested that an exhibit list be filed; this is modified.  


�  As set out infra, specific requirements and restrictions apply with respect to hostile witnesses.  


�  The parties suggested that an exhibit list be filed; this is modified.  


�  This filing is optional.  


�  This is a modification of the suggested procedures.  


�  This is a modification of the suggested procedures.  


�  This shortened response time is not limited to discovery propounded by PSCo.  This makes the shortened response period available to an Intervenor who supports PSCo's position and who will file testimony on June 28, 2005.  This is a modification of the proposed procedures.  


�  The obligation to consult in an attempt to resolve the discovery-related dispute remains applicable.  
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