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I. statement
1. On April 12, 2005, YMCA of the Rockies (YMCA or Complainant) filed a Formal Complaint, Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint, [and] Motion for Modification of Certain Rule 72 Procedural Requirements.  The filing commenced this docket.  

2. On April 13, 2005, the Commission gave notice of the Complaint to Xcel Energy, doing business as Public Service Company of Colorado (PSCo or Respondent).  Order to Satisfy or Answer dated April 13, 2005.  In that Order the Commission established a procedural schedule.  By Decision No. R05-0942-I, the Administrative Law Judge (ALJ) vacated that procedural schedule.  

3. Also on April 13, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 14, 2005.  This Order will vacate that hearing date.  

4. As noted, Complainant filed a Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint and a Motion for Modification of Certain Rule 72 Procedural Requirements with the Complaint.  By Decision No. R05-0492-I, the ALJ granted these motions.  

A.
Motion to Dismiss  

5. On April 22, 2005, Respondent filed a Motion to Dismiss Complaint (Motion); the Motion rests on Colo.R.Civ.P. 12(b)(5), failure to state a claim upon which relief can be granted.  On May 6, 2005, Complainant filed its Response and opposes the Motion.  At the prehearing conference held on May 10, 2005, the ALJ heard oral argument on the Motion.
  

In Colorado motions to dismiss based on failure of a complaint to state a claim upon which relief can be granted are disfavored, are difficult to sustain, and in fact are rarely granted under notice pleadings.  Berenergy Corporation v. ZAB, Inc., 94 P.3d 1232, 1236 (Colo. App. 2004).  Such a motion is determined on the basis of the complaint and documents 

6. incorporated into the complaint.
  A motion to dismiss for failure to state a claim is a vehicle "to test the formal sufficiency of the complaint."  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996).  In ruling on a motion to dismiss based on failure to state a claim, these principles apply:  Allegations in the complaint are viewed in the light most favorable to the complainant; all assertions of material fact are accepted as true; and the motion is decided by looking only at the complaint.  Medina v. Colorado, 35 P.2d 443, 452 (Colo. 2001); Ashton Properties, Ltd. v. Overton, 107 P.3d 1014, 1018 (Colo. App. 2004) (decider "must not go beyond the confines of" complaint).  A motion to dismiss based on failure to state a claim must be denied "unless it appears beyond doubt that the [complainant] cannot prove facts in support of the claim that would entitle [complainant] to relief."  Dorman, 914 P.2d at 911; see also Schoen v. Morris, 15 P.3d 1094, 1096 (Colo. 2000) (same).  In addition, Rule 4 Code of Colorado Regulations (CCR) 723-1-4(a)(6) provides that the rules are to be liberally construed to secure a speedy, efficient, and just determination of all matters before the Commission.  With these principles in mind, the ALJ now considers the Motion.  

7. In its Motion Respondent first argues that the Complaint does not meet the requirements of Rule 4 CCR 723-1-61(a),
 that neither the Commission nor PSCo is informed of how PSCo is alleged to have violated its tariffs, and that the Complaint should be dismissed because Respondent "cannot answer the allegations of the Complaint and the Commission cannot provide relief."  Motion at 4.  Second, Respondent argues that, because Complainant does not seek redress for a violation of law, the Complaint should be dismissed and refiled as a petition for declaratory order.  In that declaratory order proceeding, according to Respondent, the Commission can determine "whether Public Service was correct or incorrect in its stated reason for terminating [Gas Transportation Service Agreement (GTSA)] No. 117260."  PSCo states that this is the essential controversy presented by the Complaint.  Id. at 4-5.  Third, Respondent asserts that Complainant entered into GTSA No. 117260, the agreement for firm gas transportation service with PSCo, with full awareness of the relevant tariff provisions; with full awareness of their applicability to and incorporation into that agreement; and with full awareness of PSCo's ability to terminate the agreement as of May 1 of any year.  Id. at 7-8.  Respondent concludes that, because "there simply is no remedy which the Commission may provide to Complainant under the facts and circumstances set forth in the Complaint" (id. at 7), the Motion should be granted.  

In opposition to the Motion,
 Complainant argues that the Complaint alleges that PSCo's notice of termination of GTSA No. 117260 does not comport with PSCo's tariffs.  Complainant cites the allegations which support this assertion and asserts that these citations 

8. defeat the claim that the Complaint does not comport with the requirements of Rule 4 CCR 723-1-61(a).  Response at 6-7.  Second, Complainant argues that the notice of termination sent to Complainant by PSCo on November 22, 2004 (Exhibit No. 7 to the Complaint) is contrary to the terms of GTSA No. 117260 because PSCo seeks to terminate the agreement at a time other than the end of a contract year.  Id. at 7-8.  Third, YMCA argues that the Complaint is based on its reading of PSCo's gas transportation tariffs as requiring PSCo to continue to provide gas transportation service to Complainant unless PSCo has "cause" to terminate GTSA No. 117260, with "cause" being defined as meeting one of several reasons enumerated in the pertinent tariffs.  

9. Applying the principles outlined above to the Complaint and its supporting documentation, the ALJ will deny the Motion.  

10. First, the ALJ finds the Complaint to be sufficient to advise Respondent of the basis of the asserted claims.  Rule 4 CCR 723-1-61(a) provides for notice pleading and has been satisfied in this case.  If Respondent would like additional information concerning the facts underlying the Complaint and specific citation to the tariff provisions allegedly violated, then procedural avenues exist by which it can obtain that information.  

11. Second, the fact that another form of pleading (e.g., a petition for declaratory order) may be available does not support granting the Motion in this case.  By filing its Complaint, YMCA is able to address all issues and, if it is successful, to obtain a Commission order prohibiting the termination of GTSA No. 117260.  It is not clear that this relief could be obtained in a declaratory order proceeding.  In addition, Respondent is not disadvantaged because it can present its case in this complaint proceeding as it could in a declaratory order proceeding.  Under the circumstances, the Complaint is an acceptable and appropriate filing.  

12. Third, some of Respondent's arguments in support of the Motion rest on facts outside the Complaint.
  When deciding a motion to dismiss for failure to state a claim, those extraneous facts cannot be, and were not, considered.  

13. Fourth and finally, in this case the Complaint and the documentation submitted with it contain sufficient information to defeat a motion to dismiss for failure to state a claim.  If (for example) Complainant proves at hearing that the notice of termination does not comport with Respondent's tariffs or that the language of GTSA No. 117260 creates a contract year different from that stated in the tariff and, therefore, the agreement can only be terminated at calendar year end, YMCA will be entitled to relief (e.g., an order prohibiting termination until specified conditions are met) from the Commission.  The Complaint contains allegations sufficient to raise these issues (among others).  Respondent has not met its burden to establish "beyond doubt that the [Complainant] cannot prove facts in support of the claim that would entitle [Complainant] to relief."  Dorman, 914 P.2d at 911.  

For the foregoing reasons the Motion will be denied.  Denial of the Motion simply permits the case to go forward and does not indicate in any way what the outcome will be following the hearing in this matter.  

B.
Joint Stipulated Motion to Modify  

14. On May 4, 2005, Complainant and Respondent filed a Joint Stipulated Motion to Modify Decision No. R05-0492-I (Joint Motion).  As pertinent here, in the referenced Order the ALJ granted the Motion to Maintain Status Quo and imposed conditions on Complainant.  In the Joint Motion the parties state that they have agreed to extend, until August 1, 2005, the effective date of any termination of GTSA No. 117260.  As a result, the parties state that the Motion to Maintain Status Quo and the provisions of Decision No. R05-0492-I which grant that motion with conditions are rendered moot.  The ALJ agrees.  The Joint Motion will be granted, and ¶ 13 and Ordering Paragraph 1 of Decision No. R05-0492-I will be vacated.
  

C.
Procedural Schedule, Hearing Dates, and Related Matters  

15. At the prehearing conference the ALJ directed the parties
 to confer regarding a proposed procedural schedule and hearing dates and to file a proposed schedule.  On May 17, 2005, Complainant filed a proposed procedural schedule and hearing dates.  Based on the filing, the ALJ understands that Complainant, Respondent, and the proposed intervenors agree to the proposed schedule.  Upon review the ALJ finds the proposed schedule and hearing dates acceptable and will adopt them with slight modifications.  

16. The following schedule will be adopted:  (a) on or before May 23, 2005, Respondent will file its answer; (b) on or before June 20, 2005, Complainant and any Intervenor supporting Complainant will file direct testimony in question and answer format and copies of its exhibits;
 (c) on or before June 28, 2005, Respondent and any Intervenor supporting Respondent will file answer testimony in question and answer format and copies of its exhibits;
 (d) on or before July 6, 2005, Complainant and any Intervenor supporting Complainant may file rebuttal testimony in question and answer format; (e) on or before July 8, 2005, each party will file its list of witnesses it intends to call who may be hostile and who will provide live direct testimony and its list of witnesses who will provide live rebuttal testimony; (f) on or before July 8, 2005, each party will file its prehearing motions (including any dispositive motions); (g) on or before July 8, 2005, the parties will file any stipulation reached; (h) hearing will be held on July 19 and 20, 2005; (i) on or before July 29, 2005, each party will file its statement of position (limited to 20 pages); and (j) on or before August 5, 2005, each party will file its response (limited to 10 pages) to the statements of position filed by other parties.  

17. No prehearing conference will be scheduled at this time.  Should a party believe that a prehearing conference is necessary or would be beneficial, it may file an appropriate motion.  If one or more motions for summary judgment are filed, the ALJ may schedule a prehearing conference to hear oral argument on the motion(s).  

18. The parties will provide the ALJ with a copy of any prehearing motion filed and of any stipulation filed.  The party making the filing will provide the copy to the ALJ in her office when the filing is made with the Commission.  This requirement does not reduce the number of copies which must be filed with the Commission.  

19. Rule 4 CCR 723-1-77 governs discovery in this matter.  Except in testimony or as necessary to support a motion, parties shall not file discovery requests and responses with the Commission and shall not serve discovery requests and responses on the Commission advisors (including Commission counsel) which may be identified by Commission Staff (Staff) in a Rule 9(d) Notice filed in this docket, assuming Staff is permitted to intervene.  Motions pertaining to discovery are not subject to ¶ 17, supra, and may be filed at any time.  Unless otherwise ordered, written responses must be filed.  The ALJ will decide a discovery-related motion as soon as practicable.  

20. Rule 4 CCR 723-1-22(d)(3) states:  "If a pleading refers to new court cases or other authorities not readily available to the Commission, six copies of each case or other authority shall be filed with the pleading."  If a party wishes the ALJ to consider a cited authority, other than an opinion of the United States Supreme Court, a reported Colorado state court opinion, or a Commission decision, the party must provide copies of that cited authority.  

21. The parties and their witnesses shall provide the decision number when referring to a Commission decision.  

II. ORDER
A. It Is Ordered That:  
1. The Motion to Dismiss Complaint filed by Respondent Public Service Company of Colorado is denied.  

2. The Joint Stipulated Motion to Modify Decision No. R05-0492-I Concerning Maintenance of Status Quo is granted.  

3. Paragraph 13 and Ordering Paragraph 1 of Decision No. R05-0492-I are vacated.  

4. The hearing scheduled in this proceeding for June 14, 2005 is vacated.  

5. Hearing in this matter will be held on the following dates, at the following times, and in the following location:  

DATES:
July 19 and 20, 2005  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

6. The procedural schedule in this proceeding is:  (a) on or before May 23, 2005, Respondent shall file its answer; (b) on or before June 20, 2005, Complainant YMCA of the Rockies and any Intervenor supporting Complainant shall file direct testimony in question and answer format and copies of its exhibits; (c) on or before June 28, 2005, Respondent and any Intervenor supporting Respondent shall file answer testimony in question and answer format and copies of its exhibits; (d) on or before July 6, 2005, Complainant and any Intervenor supporting Complainant may file rebuttal testimony in question and answer format; (e) on or before July 8, 2005, each party shall file its list of witnesses it intends to call who may be hostile and who will provide live direct testimony and its list of witnesses who will provide live rebuttal testimony; (f) on or before July 8, 2005, each party shall file its prehearing motions (including any dispositive motions); (g) on or before July 8, 2005, the parties shall file any stipulation reached; (h) on or before July 29, 2005, each party shall file its statement of position (limited to 20 pages); and (i) on or before August 5, 2005, each party shall file its response (limited to 10 pages) to the statements of position filed by other parties.  

7. At the time a prehearing motion is filed or a stipulation is filed, the filing party shall provide a copy of the filing directly to the Administrative Law Judge.  This requirement does not reduce the number of copies which must be filed in accordance with Commission rules.  

8. The parties shall follow the procedures and shall make the filings set forth above and as discussed in this Order.  

9. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Exhibits No. 4 and No. 6 to the Complaint are portions of PSCo's gas transportation tariff.  During the oral argument, Respondent provided additional pages from its gas transportation tariff for reference; and both Complainant and Respondent argued from and referred to those tariff provisions.  The additional tariff pages were not offered and were not received in evidence.  Thus, to the extent the tariff pages discussed during the oral argument are not the same as Exhibits No. 4 and No. 6 to the Complaint, the ALJ did not consider them when deciding the Motion because they are outside the four corners of the Complaint and its supporting documentation and are not in the record in this matter.  


�  To the extent that the Motion is based on Colo.R.Civ.P. 12(b)(5) (failure to state a claim) and Respondent relies upon material and statements outside the Complaint and its supporting documents, Complainant argues that the Motion is a motion for summary judgment.  Response at 8.  The ALJ agrees with Complainant.  See Colo.R.Civ.P. 12(b) (last sentence).  The motion for summary judgment, to the extent one is presented, is denied because the factual statements upon which it appears to be based (e.g., assertion that "Complainant understood and agreed that Public Service could terminate the … arrangement at the end of any Contract Year on 30 days notice," as argued in the Motion at 5; meaning of "Term of Rate," as argued in id. at 8; absence of basis for Complainant to assert that the contract at issue could be terminated at the end of any calendar year, as argued in id. at 7-8) are not supported by affidavits.  Colo.R.Civ.P. 56(c), 56(e).  Should Respondent or another party file a properly-supported motion for summary judgment, the motion will be considered.  


�  That Rule provides, in relevant part:  "A formal complaint shall set forth sufficient facts and information to adequately advise the respondent public utility and the Commission of how any law, order, Commission rule, or public utility tariff provision has been violated."  


�  Complainant argues that the Commission has the authority to hear the Complaint because the Commission regulates the service and contracts of Respondent as a public utility; the Complaint is grounded in PSCo's alleged violation of its tariffs; and § 40-6-108, C.R.S., allows a person (such as Complainant) to file a complaint with the Commission to obtain a Commission order requiring a public utility (such as Respondent) to abide by its tariffs.  Response at 3-6.  The Motion is based on Colo.R.Civ.P. 12(b)(5), failure to state a claim upon which relief can be granted.  The cited portion of the Response addresses the Commission's jurisdiction and would be appropriate if the Motion were based on Colo.R.Civ.P. 12(b)(1), lack of subject matter jurisdiction.  Because the Commission's jurisdiction was not called into question by the Motion, the ALJ did not consider this argument in deciding the Motion.  


�  For example, the third basis for the Motion raises questions of contract interpretation and is tied to what YMCA knew or understood at the time GTSA No. 117260 was signed.  To decide these questions one must consider facts beyond the four corners of the Complaint and its supporting documentation.  See note 4, supra.  


�  The ALJ stated during the May 10, 2005 prehearing conference that the Joint Motion would be granted.  This Order memorializes that oral ruling.  


�  This included Complainant, Respondent, and two persons (Mesa State College and Staff of the Commission) who have filed requests to intervene which are now pending.  


�  The parties suggested that Complainant's and Intervenors' testimony be due on June 20, 2005; this has been modified.  In addition, the parties suggested that an exhibit list be filed; this has been modified.  


�  The parties suggested that an exhibit list be filed; this has been modified.  
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