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I. statement

1. On May 11, 2005, the Union Pacific Railroad Company filed a pleading entitled “Motion and Request to the Colorado Public Utilities Commission to Issue Subpoenas in Connection With the Hearing in This Matter” (Subpoena Motion).  The Subpoena Motion requested that the Commission issue subpoenas directing Tim Glenn and Joe DeLuca to appear and testify at the hearing to be held in this matter on May 19, 2005.

2. On May 16, 2005, the Board of County Commissioners of Chaffee County filed a Response to the Subpoena Motion (Response).  The Response requests that the Subpoena Motion be denied.

3. The Commission’s issuance of subpoenas is governed by Rule 85 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-85.  Rule 85(a) provides that the Commission shall issue subpoenas on the basis of a proper “request” made in accordance with § 40-6-103(1), C.R.S.  Rule 85 does not, therefore, contemplate that subpoena issuance requests will be made in the form of a “motion” to which a responsive pleading may be filed.  See, 4 CCR 723-1-22(b)(a response may only be filed to applications, petitions, complaints, motions, statements of position, briefs, and exceptions).

4. Prior to the Commission’s receipt of the Response, the undersigned Administrative Law Judge determined that the Subpoena Motion established good cause for the issuance of the requested subpoenas.  Therefore, the subpoenas were issued on May 16, 2005.

5. Rule 85(b) generally provides that subpoena practice before the Commission will be governed by Rule 45 of the Colorado Rules of Civil Procedure.  Rule 45 contemplates that aggrieved parties may move to quash subpoenas under appropriate circumstances.  The Response will, therefore, be construed as a motion to quash the subpoenas directed to Messrs. Glenn and DeLuca.  That motion will be resolved as a preliminary matter prior to commencement of the May 19, 2005, hearing.

II. order

A. It Is Ordered That:

1. The Response to the Motion and Request to the Colorado Public Utilities Commission to Issue Subpoenas in Connection With the Hearing in This Matter filed by the Board of County Commissioners of Chaffee County shall be construed as a motion to quash the subpoenas directed to Tim Glenn and Joe DeLuca and will be resolved as a preliminary matter prior to commencement of the hearing of this matter.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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