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I. STATEMENT

1. This consolidated case concerns the following Applications:  Docket No. 04A-473R is the Application by the Burlington Northern and Santa Fe Railway Company (BNSF) for authority to remove the crossing warning devices at Winters Avenue/Drive and Mount View Drive in the City of Colorado Springs, Colorado.  Docket No. 05A-058R is the Application by the City of Colorado Springs, Colorado (City) to realign and widen Winters Avenue on the BNSF connecting track in Colorado Springs.

2. BNSF filed its Application on September 17, 2005.  The City intervened in the Application and requested a hearing in this matter.  At its November 10, 2004 Weekly Meeting, the Commission deemed the Application complete and assigned this case to an Administrative Law Judge (ALJ) for hearing.

3. The City filed its Application on February 4, 2005.  As part of its Application, the City requested that the Application be consolidated with Docket No. 04A-473R.  BNSF intervened in this case, but did not oppose the Application.  By Decision No. C05-0186 (Mailed Date of February 14, 2005), the Commission consolidated these two dockets and assigned the City’s Application to the ALJ for further proceedings.

4. The ALJ set the Applications for hearing on April 21, 2005.  BNSF and the City appeared at the scheduled time and the following preliminary matters were discussed:  First, the City orally moved to approve its Application without hearing (i.e., without presentation of witnesses) since the Application was unopposed.  Second, to address objections by the City, BNSF moved to amend its Application by striking the reference to placing the track bed at the subject crossings in the Rails to Trails Bank.  In addition, BNSF orally moved to amend the Application by requesting authority to remove advance warning signs at the subject crossings “at its own expense.”  With these two amendments, BNSF requested approval of its Application without hearing asserting that the City does not oppose the Application as amended.  The City confirmed that assertion.  

5. At the hearing, the ALJ granted the City’s motion to approve its Application.  Additionally, the ALJ approved BNSF’s requested amendments and granted BNSF’s Application.  This Decision memorializes the oral rulings at the hearing.

6. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with this recommended decision.

II. FINDINGS AND CONCLUSIONS

7. BNSF is a Delaware corporation and a common carrier by railroad in interstate commerce.  According to its Application, BNSF has an industry track off the Union Pacific Railroad single main line in northern Colorado Springs at MP 72.3.  That track terminates just north of Mount View Lane.  BNSF has taken up the industry track from the Winters Avenue/Drive crossing and, therefore, there are no trains operating over the former track.  The former track crossed two streets, Winters Avenue/Drive and Mount View Lane.  The Mount View Lane crossing is currently protected by two mast mounted flashers, a bell, and advance warning signs; the Winters Avenue/Drive crossing is currently protected by two crossbucks and a bell.  Since there is no track crossing in this area, BNSF asserts, there is no reason to keep and maintain the crossing warning devices.

8. In the Application (¶ 3), BNSF stated that its current plans for the track bed is “to place the right of way in its Rails to Trails Bank.”  Additionally, the Application (¶ 6) requested permission for removal of advance warning signs at the two crossings and further stated that, “The City of Colorado Springs will remove the advance warning signs at its own expense.”  The City objected to these two assertions.

9. The City first claimed that BNSF’s placement of the track bed at the crossings in the federal Rails to Trails program may violate certain agreements with the City.  In its prehearing briefs, however, BNSF clarified that the Application is not seeking Commission authorization to place the track bed at the subject crossings into the Rails to Trails program,
 and the reference to the Rails to Trails program was “superfluous” to the Application.  To address the City’s concern here, BNSF is willing to amend the Application by striking the reference to placing the crossings in the Rails to Trails program.

10. As noted above, the ALJ approved this amendment at the hearing and this Decision confirms that approval.  This amendment resolves the City’s first objection to BNSF’s Application.

11. The City also objected to the Application’s request that the City be authorized and directed to remove advance warning signs at the crossings at its own expense.  The City pointed out that BNSF has no authority to file an application on the City’s behalf.  Moreover, the City contended, there is no agreement regarding who shall bear the costs of removing advance warning signs at the crossings.  BNSF’s proposed second amendment to the Application—that it will remove any advance warning signs at the crossing at BNSF’s expense—resolves this issue.

12. As stated above, the ALJ approved this amendment at the hearing and this Decision confirms that approval.

13. As amended, BNSF’s Application is now uncontested and the ALJ grants the Application.  The Application points out that there is no track at the two crossings; therefore, no trains operate at the crossings.  As such, no reason exists to keep and maintain the crossing warning devices or any advance warning signs.  BNSF will pay all costs of removing the crossing warning devices and any associated advance warning signs.  BNSF will complete removal of these warning devices and signs within 30 days after the Commission’s approval of the Application becomes final.

14. With respect to the City’s Application:  The City is a home-rule city and municipal corporation authorized to construct, maintain, and use public rights-of-way in Colorado.  The project proposed in the Application is within city limits.

15. In the Application, the City proposes to realign and widen the existing Winters Avenue at-grade crossing over the BNSF right-of-way.  The crossing is to be realigned at grade for safety reasons—specifically, to improve vehicular traffic flows.  As noted above, there is no train traffic at the Winters Avenue crossing since BNSF has removed the tracks there.

16. The City will pay all costs for construction and realignment of the Winters Avenue crossing.

17. As noted above, the City’s Application is unopposed, and the ALJ concludes that the Application should be granted.

18. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. Consistent with the above discussion, the motion to amend the Application in Docket No. 04A-473R by the Burlington Northern and Santa Fe Railway Company is granted.  All references to placing the track bed at the Winters Avenue/Drive or the Mount View Lane crossings in the Rails to Trails program are stricken.  In addition, the Application is amended to authorize the Burlington Northern and Santa Fe Railway Company to remove any advanced warning signs at the subject crossing at its own expense.

2. As amended, the Application by the Burlington Northern and Santa Fe Railway Company for authority to remove the crossing warning devices at Winters Avenue/Drive and Mount View Drive in the City of Colorado Springs, Colorado is granted.

3. The Application by the City of Colorado Springs, Colorado to realign and widen Winters Avenue on the BNSF connecting track in Colorado Springs is granted.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ANTHONY M. MARQUEZ
________________________________
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�  In fact, BNSF contends, federal law preempts the Commission from even considering this issue.
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