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I. STATEMENT
1. On December 15, 2003, the Public Utilities Commission issued the Notice of Proposed Rulemaking which commenced this docket.  Decision No. C03-1370.  The purpose of this proceeding is to repeal existing rules pertaining to electric and steam service and to promulgate a complete replacement set.  That notice invited interested persons to participate in the rulemaking by submission of written comments and/or by presentation of oral comments.  

2. Appended to that notice as Attachment B were proposed rules.  That notice clarified that the proposed rules were intended to cover the same subject matters as, and to replace in their entirety, the following Commission regulations:  (a) Rules Regulating the Service of Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3; (b) Rules Regulating Applications Filed in Accordance with § 40-3-104.3, C.R.S., Concerning the Authority of the Public Utilities Commission to Flexibly Regulate Gas, Electric, or Steam Utilities, 4 CCR 723-10; (c) Rules Implementing Sections 201 and 210, Public Utility Regulatory Policies Act, Small Power Production and Cogeneration Facilities, 4 CCR 723-19; and (d) Rules Concerning Appeals of Local Government Land Use Decisions Brought by a Power Utility or Power Authority to the Public Utilities Commission under § 29-20-108, C.R.S., 4 CCR 723-32.  

3. The proposed repeal and promulgation in part of an effort by the Commission to revise and to recodify its rules now in effect.  The Commission stated in its notice that the proposed repeal and recodification is intended to update the existing rules for electric and steam utilities; to the extent possible, to adopt rules for those utilities which are consistent with other Commission rules; to improve administration and enforcement of relevant sections of Title 40, C.R.S.; to improve administration of, and proceedings brought pursuant to, § 29-20-108, C.R.S.; to eliminate unnecessary or burdensome regulation; to improve the readability of, and ease of referencing to, the rules; and overall to improve the regulation of electric and steam utilities and of proceedings before the Commission.  

4. Because this rulemaking proceeding is part of a comprehensive effort by the Commission to revise all rules, the Commission believed it was important to coordinate the instant rulemaking with other rulemaking proceedings currently before the Commission, such as the rules regulating practice and procedure, telecommunications, transportation, water, gas, and railroads.  The Commission stated that it would consider suggestions addressing how any of the proposed rules might be made more efficient, rational, or meaningful.  

5. The Commission initially issued a notice of proposed repeal and reenactment of the electric and steam rules in Docket No. 02R-279E.  At the request of the participants in that proceeding, the Commission terminated that rulemaking so that workshops on the proposed rules might be held.  During the summer and fall of 2003, Staff of the Commission (Staff) held a series of workshops on the proposed changes to the existing electric, steam, gas, and telecommunications rules.  The workshops helped the Commission and its Staff to identify areas in the rules which needed improvement, areas where the participants in the workshops could agree, and areas where the participants could not reach agreement.  With respect to the energy-related (i.e., electric, gas, and steam) workshops, the following participated:  Aquila, Inc., doing business as Aquila Networks-WPC; Atmos Energy; Colorado Business Alliance; Colorado Natural Gas Company; Colorado Office of Consumer Counsel; Colorado Rural Electric Association; Energy Outreach Colorado; Kinder Morgan, Inc.; Public Service Company of Colorado (Public Service Company); Staff; and Tri-State Generation and Transmission Association.  

6. The workshops were informative and assisted the participants but did not produce results which are binding on the Commission.  The fact that an area or a rule was not discussed in, or agreed to in, the workshops does not limit or restrict in any way the Commission's authority or ability to promulgate a rule or to change the language of a proposed rule in this docket.  Similarly, the fact that the participants (or a majority of the participants) in the workshops agreed to the language of, or to a concept embodied in, a proposed rule does not limit or restrict in any way the Commission's authority or ability to promulgate a rule or to change the language of a rule in this docket.  

7. The undersigned Administrative Law Judge (ALJ) held hearings on the proposed rules.  Hearings were held on March 8 and 9, 2004, July 13 and 14, 2004, October 12 and October 13, 2004, and March 17, 2005.  Written comments or oral comments, or both, were provided by:  Aquila, Inc., doing business as Aquila Networks-WPC; Castle Pines North Association, Inc.; Colorado Office of Consumer Counsel; Colorado Rural Electric Association; Energy Outreach Colorado; Public Service Company; Tri-State Generation and Transmission Association; and Western Resource Advocates.
  In addition, Staff made oral presentations addressing the general procedural background of this matter and identifying areas of change between existing rules and the proposed rules.  Hearing Exhibits No. 1 through and including No. 8 were offered and admitted into the record.  

8. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. DISCUSSION  
9. Rulemaking is a quasi-legislative function.  Rulemakings encompass a range of determinations, with one end of the continuum being regulations based purely on policy considerations and the other end of the continuum being regulations the need for which may turn upon proof of discrete facts.  Citizens for Free Enterprise v. Department of Revenue, 649 P.2d 1054 (Colo. 1982).  The majority of the rules in this rulemaking fall towards the policy end of that continuum.  

10. The statutory authority for the rules promulgated by this Decision is found in §§ 29-20-108, 40-1-103.5, 40-2-108, 40-3-102, 40-3-103, 40-3-104.3, 40-3-111, 40-3-114, 40-4-101, 40-4-106, 40-4-108, 40-4-109, 40-5-103, and 40-9.5-107(5), C.R.S.  As these statutory provisions -- and controlling decisions of the Colorado Supreme Court -- make clear, the industries subject to these rules are monopoly service providers which the Commission fully regulates.  This core fact distinguishes these industries from telecommunications and, to a large extent, accounts for the relatively more stringent requirements placed on electric and steam utilities as compared to telecommunications providers.  

11. The rules attached to this Decision as Appendix A substantially change the existing rules, and some change the proposed rules.  Many requirements found in the existing rules have been modified to reflect current conditions (e.g., the existing requirement for weekly testing of meter testing equipment and facilities is eliminated), and there are "grand-fathering" provisions (see, e.g., rule 3301 (location of service meters)), as necessary and appropriate, to permit the status quo to carry forward.  Some of the notable changes to the rules will be discussed in the following paragraphs.  

12. There is an area which these rules do not address:  Amendment 37.  In November 2004 the Colorado Constitution was amended by the addition of Amendment 37 which pertains to the use of renewable energy sources by electric utilities.  At first blush, it would appear that the electric rules promulgated by this Decision should reflect this amendment; they do not.  The Commission has initiated a separate proceeding (Docket No. 05R-112E) to promulgate rules pertaining to Amendment 37.  Any new rules, or changes to the rules contained in Appendix A to this Decision, which are necessary to implement Amendment 37 will result from that separate rulemaking proceeding.  

13. Myriad changes have been made to the rules as noticed.  Some of these are minor, many are uncontested, and they will not be discussed in the body of this decision.  In addition, the format of some rules was changed so that the format is consistent with that used throughout the rules.  Grammatical changes or changes for clarity were made to some rules.  These changes are in the rules attached to this Decision.  To allow interested persons to see all the changes made, the rules as originally proposed with the changes adopted by this Decision shown in legislative drafting format (i.e., track changes showing) are posted on the Commission’s website.
  

A. General Structure of the Rules  

14. As part of its overall objective to improve consistency between rules, the Commission has adopted a rule numbering convention that uses a four-digit approach with the first digit corresponding to the specific industry.  For example, the electric and steam rules are the 3000 series; and the natural gas rules are the 4000 series.  

15. Within each of these series, the rules are grouped into specific sub-series.  Thus, irrespective of the industry (water, electric, steam, or gas) each set of rules has the following:  the x000 rules which are general provisions; the x100 rules which pertain to operating authority; the x200 rules which pertain to facilities; the x300 rules which pertain to meters; the x400 rules which pertain to customer billing and service; and the x500 rules which pertain to cost assignment and cost allocation.  Sprinkled throughout these sub-series are rules which are specific to an industry.  For example, the voltage requirements found in rule 3202 and the least-cost planning rules found in the 3600 sub-series are peculiar to the electric industry.  

16. In addition to the standardization of the sub-series, the rules use a standard outline format.  

17. Finally, these electric and steam rules use identical -- or nearly so -- language to that used in the corresponding gas rule.  For example, the general application requirements in rule 3002 are the same as those requirements in rule 4002 (applicable to gas).  The same is true of the language in the billing and service rules (x400 sub-series) and the appeals of local government land use decisions rules (x700 sub-series).  There are slight variations made necessary by differences between industries or in applicable statutory language.  

18. This overall approach should make it easier for interested persons to find an applicable rule irrespective of the specific industry involved.  In addition, standardization should improve Commission-industry interactions and processes because the requirements are clear and are uniform (insofar as possible given industry and statutory language differences) across regulated industries.  

B. General Provisions (rules 3000 to 3009)  

19. Sections (b), (c), and (d) of rule 3000 contain listings which inform steam and electric utilities, and each type of electric utility, about which rules apply to them.  A commenter recommended that the steam rules should be a separate set of rules, but that recommendation was not adopted.  The current structure appears to work, and the commenter did not provide rule changes to implement its recommendation.  After some practical experience with these rules, should it appear that steam rules ought to be separated, an interested person may petition to amend the rules or the Commission may undertake a rulemaking sua sponte.  

20. Definitions are found in rule 3001.  There is a definition of “affiliate” which is similar to the definition adopted by the Federal Communications Commission in its Uniform System of Accounts, 47 Code of Federal Regulations (CFR) § 32.9000, glossary of terms.  There is a definition for "applicant for service," for "benefit of service," for "regulated charges," and for "unregulated charges" in the rules.  Each of these was added because the term is used in the billing and service rules.  Similarly, definitions were added for terms used in other rules where it seemed appropriate to define the term.  

21. The definition of “customer” incorporates two concepts:  first, a person who is currently receiving service from a utility regardless of the customer’s legal structure or status and, second, a person who moves within the service territory of the utility and obtains utility service at a new location within 30 days of terminating service at the old location.  

22. Definitions for "distribution facilities," for "distribution extensions," for "transmission facilities," and for "transmission extensions" are included to differentiate these types of facilities and activities.  Given the differences in the definitions of "distribution" and "transmission" used by various electric utility, the rule definitions are necessarily general and are tied to function and not to specific voltage levels.  If it wishes to do so, a utility may provide the line of demarcation between its transmission and distribution in its tariffs.  

23. Rule 3002 establishes who may file an application, under what circumstances an application must be filed, and the information that must be included in the application.  Commenting utilities urged that rule 3002 be changed to make it clear that only a utility may file an application; this change was made.  The requirements of this rule apply to all applications filed under the 3000 series.  In response to comments, changes were made to the rule to reduce what must be provided (see, e.g., rule 3002(b)(IX) and the elimination of proposed rule 3002(c)(V)) and to reduce the number of statements which an applying utility must make (see rule 3002(b)(VII) and rule 3002(b)(XI)(D)).  The requirement that an application be verified is necessary, and is retained, because it provides the sworn evidentiary record upon which the Commission can decide an unopposed, uncontested application.  

24. Rule 3004 provides for dispute and informal complaint resolutions.  This section clarifies the distinction between customers’ disputes directly with the utility and informal complaints made to the External Affairs section of the Commission and also contains record-keeping requirements for both.  

25. Utility commenters objected to the requirement, found in rule 3004(e) and in the billing and service rules (the 3400 sub-series), that a utility inform a customer or an applicant for service of that person's right to make an informal complaint to the External Affairs section of the Commission.  Utility commenters also objected to the requirement, found in the billing and service rules, that a utility inform a customer of that person's right to file a formal complaint with the Commission.  They stated that these requirements might encourage frivolous or unfounded informal and formal complaints, thus skewing the results of a performance-based regulation plan which contains a metric which measures complaints and thereby imposing penalties on a utility subject to such a plan.  They urged that the requirements be eliminated.  The requirements are retained.  First, the rules apply to all utilities, are more far-reaching than one utility, and will be in effect longer than a time-limited utility-specific performance-based regulation plan.  Second, not all utilities are subject to a performance-based regulation plan; and rules of general applicability should not be written to accommodate one utility.  To accommodate individual situations, a utility has available the option of seeking a waiver of or variance from a rule.  Third, persons must be aware of their rights in order to take advantage of them.  These notice requirements are the avenue by which customers and persons applying for service are informed of their avenues of redress.  Fourth and finally, as noted by the Office of Consumer Counsel, a utility which believes that the results of a complaint-measuring metric are being affected by this rule change and which has accumulated data (for example, over a year or so) to substantiate its claim can apply to the Commission to change the affected metric.  

26. Certain sections contained in the existing Rules of Practice and Procedure (4 CCR 723-1) were moved into industry-specific rules in order to make the rules, including these rules, more complete and easier to use.  Rules moved from the existing practice and procedure rules into the electric and steam rules include annual reports, moved from Rule 4 CCR 723-1-25 to rule 3006.  

27. Utility commenters suggested that rule 3008 (incorporation by reference) be amended to state simply that the most current version of the identified federal regulations, of the National Electric Safety Code, and of the other referenced publications is incorporated.  They noted that it is often the case that the version incorporated into the Commission regulations is not the most current one and that, as utilities are required by federal law or local building codes to comply with the most current version, the affected utilities are faced with conflicting requirements.  The situation described by the utilities may exist, but it is created by the language of § 24-4-103(12.5)(c)(I), C.R.S., which states:  "The reference to any incorporated material shall identify the incorporated material by appropriate agency, organization, or association and by date, title, or citation.  The reference shall also state that the rule does not include later amendments to or editions of the incorporated material."  The Commission cannot adopt the suggestion of the utility commenters.  To address conflicting requirements, an affected utility can file a petition for rulemaking to amend rule 3008 (or any other rule which contains an incorporation by reference) when an incorporated document is changed.  

28. The Office of Consumer Counsel and Energy Outreach Colorado urged the Commission to adopt additional reporting and record-keeping requirements.  The suggested changes to rules 3005 and 3006 are not adopted.  The need for the additional reports and record-keeping is not evident.  In addition, if it wishes to obtain the data, the Commission can do so by requiring the submission of a special report.  

C. Operating Authority (rules 3100 to 3111)  

29. Some sections contained in the existing Rules of Practice and Procedure (4 CCR 723-1) were moved into industry-specific rules in order to make the rules more complete and easier to use.  The rules moved from the practice and procedure rules into these electric and steam rules include:  advice letters, moved from Rule 4 CCR 723-1-40 to rule 3111; new or changed tariffs, moved from Rule 4 CCR 723-41 to rule 3110; applications for transfers, controlling interest, and merger, moved from Rules 4 CCR 723-1-42 and 4 CCR 723-1-55 to rule 3104; applications for certificates of public convenience and necessity, moved from Rule 4 CCR 723-1-55 to rules 3100, 3101, and 3102; applications to amend certificates of public convenience and necessity, moved from Rules 4 CCR 723-1-55 and 4 CCR 723-1-57 to rule 3103; and applications pertaining to securities, moved from Rule 4 CCR 723-1-56 to rule 3105.  

30. Commenting utilities stated that the documents to be filed with an application for transfers, controlling interest, and mergers (rule 3104(b)(III)) ought to be limited to the pertinent documents and ought not to include all documents pertaining to the proposed transaction.  This limitation is reasonable and was adopted.  The Commission can obtain additional documentation, if required, through audit or discovery.  

31. Utility commenters suggested that rule 3104(b)(V) be changed to remove the requirement that an application to transfer a certificate of public convenience and necessity, to obtain a controlling interest in a utility, to transfer assets subject to the jurisdiction of the Commission, to transfer stock, or to merge a utility with another entity contain "an evaluation of the benefits and detriments [of the proposed action] … to all other persons who will be affected by the transaction which is the subject of the application."  This suggestion was not adopted.  The Commission's "public interest" determination is based, in part, on evaluation of consumer welfare maximization.  Necessarily, this involves consideration of the impact of the proposed action on a range of persons broader than simply the utility's customers.  The language of rule 3104(b)(V) reflects that broader inquiry.  

32. Rule 3106 (applications for liens) did not appear in the proposed rules.  Section 40-1-104, C.R.S., applies to both securities and to liens.  In keeping with that grouping, proposed rule 3105 applied to both securities and liens.  Review of rule 3105's language revealed that it did not address liens adequately.  As a result, rule 3106 was created to address liens specifically.  The requirements found in this rule are taken from the Commission's decision in the Aquila, Inc., application to place a lien on its facilities used to provide regulated utility service, Docket No. 03A-177SEG.  The structure of rule 3106 mirrors that of rule 3105.  The addition of rule 3106 caused a renumbering of rules 3107 through 3111.  

33. A utility commenter suggested that the word "retail" be added to rule 3109 with respect to contracts to be kept on file with the Commission.  This suggestion was not adopted as it would have eliminated, for example, the requirement that a utility file its contracts with qualifying facilities and other power purchase agreements.  

34. As a point of clarification, one utility commented that rule 3110(c) appeared to mandate the symbols used to identify changes in tariffs.  Rule 3110(c) does not mandate use of any particular symbols, as evidenced by the use of "for example" in the section.  

D. Facilities (rules 3200 to 3210)  
Rule 3204 changes a utility's reporting requirements for incidents.
  The rule requires a utility to inform the Commission within 2 hours of an incident and to submit a written report within 30 days of the incident.  This is a change from the current rules which require a utility to notify the Commission of an incident "as soon as possible."  Utility commenters stated that to make an initial report within two hours was too soon because information would be sketchy, and they recommended a return to the language of the current rule.  This suggestion was not adopted.  The current rule language is too vague.  The purpose of the notification is just that:  notification.  There is no expectation that a complete report will be available or will be made within two hours; that is the purpose of the written report to be filed within 30 days.  The utility commenters also suggested that a report on a utility's internal investigation of the incident be presumptively confidential.  This suggestion was not adopted.  If a utility wishes to have any 

35. submission treated as confidential, it may do so by following the requirements of the Rules Regulating Practice and Procedure.  There is nothing in the record of this rulemaking which supports the creation of the suggested presumption of confidentiality.  

36. Rules 3205 and 3206 address the filing which a utility makes for a determination of which of the utility's proposed new construction or expansions require a certificate of public convenience and necessity and which are necessary in the ordinary course of business and thus require no certificate of public convenience and necessity.  The three-year horizon in these rules has been changed from that contained in the proposed rules.  The rules now require a three-year horizon commencing with the calendar year following the year in which the filing is made.  This allows additional time for a utility to file, and for the Commission to decide, a required application for a certificate of public convenience and necessity without adversely affecting the project's construction schedule.  

37. Rule 3205(b)(I) states that an expansion which will result in an increase in generating capacity of less than ten megawatts is presumed to occur in the ordinary course of business and, as a result, does not require a certificate of public convenience and necessity.  Commenting utilities urged the Commission to raise that number to 30 megawatts to be consistent with rule 3611.  This was not done.  The two rules serve very different functions.  Rule 3205 addresses when a utility must file with the Commission for a determination of whether a certificate of public convenience and necessity is required, and rule 3611 addresses the circumstances in which a utility must acquire resources through a competitive acquisition process.  It is inappropriate to permit a project which will add 30 megawatts to a utility's generating capacity, and which will be paid for by that utility's ratepayers, to be constructed and to be placed in service without any Commission determination or review; a 30-megawatt addition in generating capacity is simply too large to fall within the presumption created by rule 3205(b)(I).  

38. A utility commenter offered changes to rule 3206 to incorporate a standard for the 2004 addition of § 25-12-103(12), C.R.S., which provides that the Commission, either by rule or on a case-by-case basis, may determine reasonable noise levels for transmission facilities.  The proposed rule change would have added a section (e) to rule 3206; would have included a definition of "cost effective mitigation"; and would have added a list of steps which a utility might take to reduce exposure to noise from a proposed transmission facility.  The Commission has yet to have an opportunity to examine and to develop through case law the meaning of "cost effective mitigation" in the context of the statute, and so the proposed definition was not incorporated into the rule.  This leaves the Commission free to examine this issue over time and to evolve a definition through its decisions.  The suggested steps (as examples only) were incorporated into section (c) of rule 3102, the rule which sets out the content of applications for facilities.  

39. The same commenter suggested a change to rule 3206(b) which would have had the Commission decide, as appropriate and as part of its determination whether or not a certificate of public convenience and necessity is required for a particular facilities project, the reasonableness of noise and electromagnetic field levels.  Because there would be no information or time available during the rule 3206 process for the Commission to make that decision and because that is a consideration to be addressed in an application for a certificate of public convenience and necessity (assuming one is necessary), this proposal was not adopted.  

40. The recommendation of a commenting utility that rule 3208(b) be limited to wood poles was accepted.  The rule was changed.  

E. Major Events Reporting (rules 3250 to 5253)  

41. These rules require reporting of major outages, a requirement not in the current rules.  Commenting utilities made the same types of comments with respect to these rules as they made with respect to rule 3204 (incident reports).  For the same reasons as those stated above, the utility recommendations were not adopted.  In addition, given that these rules apply only to major events, it is imperative that the Commission be informed as quickly and as fully as possible, hence the 15 calendar day filing requirement found in rule 3252(a).  If, with respect to a particular major event, a utility cannot meet the 15 calendar day filing deadline, the utility can seek an extension of the deadline through the processes established in the Rules Regulating Practice and Procedure.  

F. Meters (rules 3300 to 3309)  

42. Sections 3003(k) and (l) were added and section 3004(a) was changed in response to utility comments that the rules should provide for the use of a third-party testing facility to conduct required testing.  The added and changed sections allow the use of third-party testing facilities so long as the stated conditions are met.  

43. One utility commenter requested a standard of 16 years for scheduled meter testing across all types of service meters.  Rule 3304(d).  This rule was not changed because the testing intervals in the existing rule, which are carried forward in the new rule, are reasonable and because the utility did not provide evidence to support the suggested standard.  

44. To state explicitly the requirement that a utility read its service meters monthly, rule 3309(c) was added.  The rule provides that, for good cause, a utility may read its meters (or some meters) less frequently than monthly.  However, a utility must read a service meter at least once every six months.  Thus, this rule sets the parameters for service meter reading, a concept not included in the proposed rules.  As discussed below, this rule works in concert with rule 3402(a).  

G. Billing and Service (rules 3400 to 3410)  

45. All participants agreed that the billing and service rules for electric and steam utilities (the 3400 sub-series) and for gas utilities (the 4400 sub-series) ought to be identical.  To the extent possible, taking into consideration any differences in statutory provisions and differences between the industries involved, the two sub-series are identical.  This uniformity of treatment should reduce the overall regulatory burden on utilities which provide both electric/steam and gas services.  

46. Certain sections contained in the existing Rules of Practice and Procedure (4 CCR 723-1) were moved into industry-specific rules in order to make the rules more complete and easier to use.  The rules moved from practice and procedure rules into the electric and steam rules include refund applications, moved from Rule 4 CCR 723-1-58 to rule 3410.  

47. The most significant and all-encompassing issue concerning the 3400 sub-series was the question of its applicability.  As proposed, these rules would have applied to all classes of customers:  residential, small commercial, large commercial, and industrial.  All participants agreed that this was overly-inclusive.  There was agreement that, with respect to industrial customers(which are typically large, are capable of negotiating for themselves with a utility, and have contracts or other instruments which contain the specifics of their interaction with the utility) and probably large commercial customers, the billing and service rules should not apply en toto.  Due in large part to differences among the utilities with respect to what constitutes a "small" or a "large" commercial customer from an individual utility's perspective, the participants did not offer a break-point for differentiation between "large" commercial customers and "small" commercial customers.  

48. Rule 3400 limits the applicability of the 3400 sub-series "to residential customers and to commercial customers served by a utility's rates or tariffs."
  The rule gives a utility leeway to elect, in its tariffs, "to apply the same or different terms and conditions of service to other customer classes."  Missing from this rule is a break-point between "small" commercial customers (such as, for example, a mom and pop grocery store), which are akin to residential customers so that the 3400 sub-series should apply, and "large" commercial customers (such as, for example, a shopping center), which are akin to industrial customers so that the sub-series should not apply.  Given the absence of a clear break-point and the fact that the utilities are monopoly providers, the ALJ chose to be overly-inclusive so as to protect small commercial customers.  

The Office of Consumer Counsel suggested adding line items and information to monthly bills.  The information is too complicated for inclusion on a bill and can be obtained more effectively and understandably by direct contact with the billing utility.  In addition, Public Service Company presented testimony that its ability to include additional information on its bills is near exhaustion; that it was not sure that it could include the additional items requested; and that (assuming it was able to do so) it could not include the additional information and line items without incurring significant expense.  Given the lack of evidence that customers in Colorado want, need, would understand, or would use the additional information, and in view of 

49. the extensive information already provided on bills and elsewhere, the recommendation to add information and line items to the monthly bills was not adopted.  

50. Rules 3401(a)(VIII) and 3401(a)(IX), which require a utility to show unregulated charges and transferred balances on a customer’s bill, were added.  The current rules do not require a utility to show unregulated charges or transferred balances on a customer’s bill.  Having information about unregulated charges and transferred balances provided and clearly labeled on a monthly bill allows a customer to identify and, if necessary, to question those charges.  In addition, rule 3401(b) contains directions on how partial payments are allocated; this is new.  

51. Rule 3401(c) for the first time requires a utility to have a benefit of service tariff on file with the Commission if the utility wishes to have the ability to transfer to a customer a balance from the account of a person other than that customer.  That tariff must contain, inter alia, an explanation of the verification process which the utility will use to establish, prior to billing under a benefit of service tariff, that the customer to be billed in fact received the benefit of the service for which the customer will be billed.  This approach is a reasonable compromise between the positions of the participants, some of which wanted the utility to have written documentation to establish the existence of a benefit of service before transferring a balance and others of which wanted the utility to be able to transfer a balance with no investigation or documentation.  Under the approach in rule 3401(c) the utility is responsible for making some effort to verify benefit of service, but the exact action and level of effort is left to be stated in an individual utility's tariff.  

52. Rule 3401(e) allows a utility to offer electronic billing for customers who make a request for electronic billing.  To offer electronic billing a utility must have a provision in its tariffs and must meet stated requirements and restrictions.  Proposed rule 3407(a), which would have permitted a utility to give notice of discontinuance of service by electronic notification to a customer on electronic billing, was deleted from the rules.  Notification of discontinuance is too important to leave to the uncertainties inherent in electronic notification.  

53. A utility is responsible for the accuracy of its service meters and for maintenance and servicing of those meters.  In addition, a utility must take actual meter reading within the parameters of rule 3309(c).  In view of these facts, rule 3402(a)(I) provides that a utility can recover for six months of under-billing due to a slow meter; rule 3402(a)(III) provides that a utility can recover for six months of under-billing due to a meter that does not register, registers intermittently, or registers partially; and rule 3402(a)(II) provides that a customer can recover for up to two years of over-billing due to a fast meter.  This asymmetrical treatment affords the proper incentive to a utility to assure the accuracy of its service meters and to take meter readings as required.  Because the asymmetrical treatment established in rule 3402(a) provides sufficient incentive, the suggestion that interest on over-billing be permitted (rule 3402(c)) was not adopted.
  

Rule 3403 addresses applications for service, customer deposits, and third-party guarantee arrangements.  Perhaps the most significant change from the proposed rules is the limitation placed on a third-party guarantor's liability or responsibility:  it is restricted to an amount not to exceed the amount which would be required as a cash deposit (rule 3403(o)(IV)).  This is a reasonable limitation and accurately reflects the purpose of a third-party guarantee:  to 

54. serve as an alternative to a cash deposit.  It is unreasonable for a utility to expect more from a third-party guarantee arrangement than it expects from a cash deposit.  If a cash deposit based on a 90 days' (or 60 days') estimated bill is a sufficient basis upon which to provide service, then a third-party guarantee arrangement which gives the same protection is also a sufficient basis.  

55. Sections (p), (q), (r), and (s) of rule 3403 address the payment of unclaimed monies, as defined in § 40-8.5-103(5), C.R.S., to the energy assistance organization.  Section (r) of that rule was added to clarify the circumstances under which a utility may deduct from funds submitted to the energy assistance organization an amount paid to a customer.  This change, suggested by a utility commenter, applies to the situation in which a utility pays out funds twice:  once to the claiming customer and once to the energy assistance organization.  Similar changes were made to rule 3410 (refunds).  

56. Rule 3407 addresses discontinuance of service.  Rule 3407(a) lists the circumstances under which a utility can discontinue service, and rules 3407(b) and 3407(e) list the circumstances under which a utility cannot discontinue service.  

57. To deal with a diversion or energy theft situation, rule 3407(c) was added.  This rule requires a utility which learns of diversion or theft to take specific action within a specific time period, thus limiting the harm to the utility's ratepayers.  The current and the proposed rules have no such requirement, but the requirement is necessary to protect ratepayers.  

H. Unregulated Goods and Services (rules 3500 to 3599)  

58. These rules are reserved because they are the subject of another rulemaking proceeding, Docket No. 04R-003EG.  When that proceeding is concluded, the final rules will be included in this sub-series.  

59. It may be necessary to change the rules set out in Appendix A to make them consistent with the rules which are the product of Docket No. 04R-003EG.  At this time, however, it is not practical to incorporate the substance of the cost assignment and cost allocation rules and to be sure that the entire 3000 series is internally consistent through all sub-series because rules may change upon Commission review of the rules.  Accordingly, this is a function better performed as part of the Commission's final review of all the rules promulgated in the various rulemakings now underway.  

I. Least-Cost Planning (rules 3600 to 3615)  

60. The participants did not comment on these rules, largely because the Commission promulgated them so recently and no one had practical experience with them.  As a result, there were no changes made to the substance of these rules.  The format of some rules was changed to make it consistent with the format adopted for the 3000 series.  

J. Appeals of Local Government Land Use Decisions (rules 3700 to 3707)  

61. Changes to this sub-series, by and large, were made for formatting purposes and for clarity.  Rule 3702 was added for clarity.  This rule states the preconditions to filing an application to appeal a local government action.  

K. Master Meters (rules 3800 to 3803)  

62. These rules are reserved because they are the subject of another rulemaking proceeding, Docket No. 04R-170EG.  When that proceeding is concluded, the final rules will be included in this sub-series.  

63. It may be necessary to change the rules set out in Appendix A to make them consistent with the rules which are the product of Docket No. 04R-170EG.
  At this time, however, it is not possible to predict the substance of the master meter operator rules because they have not yet been promulgated.  In addition, it is not practical to take steps to assure that the entire 3000 series is internally consistent through all sub-series because rules may change upon Commission review of the rules.  Accordingly, this is a function better performed as part of the Commission's final review of all the rules promulgated in the various rulemakings now underway.  

L. Small Power Producers and Cogenerators (rules 3900 to 3954)  

64. Public Service Company made most of the comments pertaining to these rules, and the majority of those proposed changes were accepted and are reflected in the rules.  

65. Utility commenters made recommendations concerning the process for determining avoided costs and the length of time for which a determination of a utility's avoided cost would be in effect.  Because these suggestions are contrary to, or undercut the effectiveness of, the least-cost planning rules (the 3600 sub-series), they were not adopted.  

66. One utility commenter suggested elimination of rule 3917.  Because this rule sets standards related to a utility system's safety, capacity, and reliability and because the issues presented in eliminating this rule are tied directly to Amendment 37-related issues which are being addressed in Docket No. 05R-112E, it is premature to consider elimination of rule 3917.  This is an issue which ought to be part of Docket No. 05R-112E.  In addition, a utility which seeks relief from the rule can file an application pursuant to rule 3917(c) or can seek a waiver or variance pursuant to the Rules Regulating Practice and Procedure.  

67. A definition of "system emergency" was added to rule 3951(d).  The definition is taken from the Federal Energy Regulatory Commission definition of system emergency found in 18 CFR § 292.101.  

M. Glossary of Acronyms  

68. To make the rules more user-friendly and easier to read, there is a glossary of acronyms.  

N. General Findings  

69. The rules attached to this Decision as Appendix A are reasonable and will provide guidance to and guidelines for jurisdictional public utilities and customers of those utilities.  

70. The record of this proceeding demonstrates the need for the rules attached to this Decision as Appendix A.  

71. The Commission has the necessary and proper authority to issue the rules attached to this Decision as Appendix A.  

72. The rules attached to this Decision as Appendix A are clearly and simply stated so that their meaning can be understood by any person required to comply with them.  

73. The rules attached to this Decision as Appendix A do not conflict with any other provision of law and do not duplicate or overlap other rules.  

74. The rules attached to this Decision as Appendix A are consistent with the subject matter of this proceeding (i.e., repeal and promulgation of rules regulating electric and steam utilities) as set out in the notice of proposed rulemaking (Decision No. C03-1370) which initiated this docket.  

III. CONCLUSIONS  

75. The existing rules pertaining to electric and steam utilities should be repealed.  

76. The rules attached to this Decision as Appendix A meet the statutory requirements.  

77. The rules attached to this Decision as Appendix A should be adopted in their entirety.  

IV. ORDER  

A. The Commission Orders That:  

1. The Rules Regulating the Service of Electric Utilities, 4 Code of Colorado Regulations 723-3, are repealed in their entirety.  

2. The Rules Regulating Applications Filed in Accordance with § 40-3-104.3, C.R.S., Concerning the Authority of the Public Utilities Commission to Flexibly Regulate Gas, Electric, or Steam Utilities, 4 Code of Colorado Regulations 723-10, are repealed in their entirety.  

3. The Rules Implementing Sections 201 and 210, Public Utility Regulatory Policies Act, Small Power Production and Cogeneration Facilities, 4 Code of Colorado Regulations 723-19, are repealed in their entirety.  

4. The Rules Concerning Appeals of Local Government Land Use Decisions Brought by a Power Utility or Power Authority to the Public Utilities Commission under § 29-20-108, C.R.S., 4 Code of Colorado Regulations 723-32, are repealed in their entirety.  

5. The Rules Regulating Electric and Steam Utilities, 4 Code of Colorado Regulations 723-3, which are contained in Appendix A to this Order, are adopted.  

6. The Request for Leave to File Late Reply Comments filed by Western Resource Advocates is denied as moot.  

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Western Resource Advocates filed a Request for Leave to File Late Reply Comments.  Because these comments were not late-filed, the request will be denied as moot.  The Reply Comments of Western Resource Advocates were considered.  


�  Rule, section, and subsection numbers referenced in this Decision are the numbers found in Appendix A to this Decision.  In many cases, the numbers are different from those of the proposed rules.  By using the red-lined version available on the Commission's website, one should be able to find the original number.  


�  As proposed this rule addressed "accidents."  Use of "incidents" is preferable because it is less value-laden and avoids apparent conclusions about the cause.  


�  The only rule which is applicable solely to residential customers is rule 3407(e)(IV) (medical certification).  


�  If the Commission determines that the time periods in rule 3402(a) should be the same (i.e., six months, two years, or some other period under all circumstances), then (for the reasons discussed above) the Commission should require asymmetrical treatment with respect to interest.  Rule 3402(c) should require interest on over-billings, and rule 3402(d) should not permit interest on under-billing.  


�  For example, rule 3200(a)(XIX) refers to an application for an exemption of a master meter operator from rate regulation.  If the master meter operator rules as promulgated do not provide for such an application, rule 3200(a)(XIX) will need to be changed.  
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