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I. STATEMENT

1. By Decision No. C03-1393, mailed on December 18, 2003, the Commission issued Notice of Propose Rulemaking (NOPR).  The Commission stated that the intent of the proposed rules is to repeal and reenact with modifications the current rules found at 4 Code of Colorado Regulations (CCR) 723-2, 4 CCR 723-7, 4 CCR 723-12, 4 CCR 723-13, 4 CCR 723-18, 4 CCR 723-22, 4 CCR 723-24, 4 CCR 723-25, 4 CCR 723-27, 4 CCR 723-28, 4 CCR 723-29, 4 CCR 723-30, 4 CCR 723-34, 4 CCR 723-38, 4 CCR 723-39, 4 CCR 723-40, 4 CCR 723-41, 4 CCR 723-42, 4 CCR 723-43, 4 CCR 723-44, 4 CCR 723-45, 4 CCR 723-46, 4 CCR 723-48, 4 CCR 723-49, 4 CCR 723-52 and 4 CCR 723-53.

2. The proposed repeal and reenactment involves an effort by the Commission to revise and recodify the rules currently in effect.  The Commission indicated in its NOPR that the proposed repeal and reenactment is intended to update the existing rules related to telephone utilities and providers; to make the rules related to telephone utilities and providers consistent, to the extent possible, with other Commission rules; to improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulation; and to improve the regulation relating to telephone utilities and providers and proceedings before the Commission.  

3. The Commission also specifically noted that it would consider any suggestions as to how any of the rules may be made more efficient, rational, or meaningful.

4. Because this rulemaking proceeding is part of a comprehensive effort by the Commission to revise its rules, the Commission believed it was important to coordinate the instant rulemaking with other rulemaking proceedings currently before the Commission, such as the rules of practice and procedure, water, transportation, gas railroads, steam and electric.

5. The Commission referred the instant rulemaking proceeding to a Hearing Commissioner, and scheduled the first hearing for March 15, 2004.  Subsequent to Decision No. C03-1393, the Colorado Office of Consumer Counsel (OCC), Qwest Corporation (Qwest), MCI/WorldCom, Inc., on behalf of its subsidiaries (MCI), AT&T Communications of the Mountain States, Inc. (AT&T), DIECA Communications, Inc. doing business as Covad Communications Company (Covad), McLeod Communications Services, Inc. (McLeod), Time Warner Telecom of Colorado, LLC (Time Warner), and WW Holding Company, Inc. (WW Holding) filed a Joint Motion to amend the procedural schedule set by the Commission in that Decision.  The Commission issued a supplemental NOPR for the limited purpose of rescheduling the initial hearing.  The supplemental NOPR, contained in Decision No. C04-0142, effective February 6, 2004, set the initial hearing on the proposed rules for August 23, 2004.  Initial comments on the proposed rules were to be filed on July 12, 2004, with reply comments due on July 26, 2004.

6. In Decision No. R04-0790-I, in response to a Motion Requesting an Extension of Time to File Comment and Hold Hearing filed by AT&T and TCG Colorado, the Hearing Commissioner issued a supplemental NOPR for the limited purpose supplementing Decision Nos. C03-1393 and C04-0142 by modifying the procedural schedule.  The August 23, 2004 hearing was vacated and a new hearing date of September 20, 2004 implemented.  Prefiled comments were to be filed no later than July 30, 2004.  Reply comments were due by August 13, 2004.

7. A hearing was held on the proposed rules at the scheduled time of September 20, 2004.  Hearings on the proposed telecommunications rules continued through September 23, 2004.  Appearances were entered by Commission Staff, the Colorado Office of Consumer Counsel (OCC), Qwest, AT&T, MCI, Colorado Telecommunications Association, Comcast, Covad, Boulder Regional Emergency Telephone Service Authority, and Jefferson, Adams and Arapahoe Counties 9-1-1 Authority boards.  

8. The parties appearing at hearing actively participated and offered in-depth comment on the substantive as well as procedural aspects of the proposed changes.  The industry parties were generally in agreement that the telecommunications rules were quite extensive and in some cases difficult to read and follow.  Staff and OCC generally commented that while revisions were necessary to the telecommunications rules, the Commission should carefully weigh its decision as to which rules to modify and which rules to eliminate in order to protect consumers and ensure fairness to all affected telecommunications utilities.

9. Subsequent to the conclusion of the initial hearings on September 23, 2004, the Hearing Commission issued a supplemental NOPR by Decision No. R04-1471-I, mailed December 10, 2004.  The purpose of the supplemental NOPR was to supplement Decision No. R04-0790, only by adding an additional rulemaking hearing date of March 14, 2005.  Written comments were due no later than February 28, 2005.  The Hearing Commissioner further found that, in view of the informal workshops which preceded initiation of the March 14 2005 proceeding and the extensive hearings held in this proceeding, it was unnecessary to afford interested persons the opportunity to make oral presentations at the upcoming hearing.  

10. A final hearing was held on March 14, 2005.  

11. Pursuant to Section 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the remainder of the Commission.

II.
DISCUSSION
12. The statutory authority for the proposed rules is found at §§ 6-1-905(3), C.R.S.; 29-11-106, C.R.S.; 39-32-105, C.R.S.; 40-2-108, C.R.S.; 40-3-101-103, C.R.S.; 40-3-104, C.R.S.; 40-3-111, C.R.S.; 40-4-101, C.R.S.; 40-15-108, C.R.S.; 40-15-112, C.R.S.; 40-15-201, C.R.S.; 40-15-202, C.R.S.; 40-15-203.5, C.R.S.; 40-15-208, C.R.S.; 40-15-302, C.R.S.; 40-15-502(5) and (6), C.R.S.; 40-15-503, C.R.S.; and 40-17-101-104, C.R.S.

13. As noted by Judge Kirkpatrick in Decision No. R05-0461, Rulemaking is a quasi-legislative function.  Rulemakings encompass a range of determinations, with one end of the continuum having regulations based purely on policy considerations and the other end of the continuum having regulations the need for which may turn upon proof of discrete facts.  Citizens for Free Enterprise v. Department of Revenue, 649 P.2d 1054 (Colo. 1982).  

14. There are many changes that have been made to the rules as noticed.  Many changes were minor and uncontested and will not all be discussed in the body of this decision.  However, the proposed rules also provide certain substantial changes to the existing rules or rules as noticed, many at the suggestion of persons participating at hearing or through written comment.  Some of the notable changes to the rules will be discussed in the body of this decision.  They are contained in the proposed rules attached to this decision.  For all changes, the rules must be reviewed in their entirety.  In addition, a copy of the proposed rules as originally proposed compared to those proposed for adoption by this decision, in legislative format (i.e., track changes showing) is posted on the Commission’s website.  

15. As noted during the hearings, major changes to the rules concerning: 1)  911; 2)  costing and rates; and, 3)  the Colorado High Cost Support Mechanism; have been deferred to later rulemakings.  

16. The Hearing Commissioner asked parties for comments regarding potential detariffing.  In general, there was no great call for detariffing.  As can be seen by the rules adopted herein, general detariffing has not been implemented.  In part, this is due to the timing of submission of these rules.   However, the Hearing Commissioner remains interested in general detariffing, to the extent it is legally permissible and within the public interest to do so.  Participating persons are free to submit suggestions and/or redlined proposed rules concerning detariffing while this docket remains open.

17. It would be remiss not to mention that the outcome of an ongoing consolidated docket, Docket Nos. 04A-411T and 04D-440T, may have an effect on the Commission’s telecommunications rules.
  The Commission must issue a decision on that docket on or before June 28, 2005.  After such decision is issued, participating persons are free to submit suggestions and/or file proposed rules concerning the effect of the decision, if any, while the within docket remains open. 

18. The Hearing Commissioner has endeavored to reduce or eliminate unnecessary, burdensome rules, to the extent that is possible under the law.  The following is a discussion of some of the more significant changes to the existing and/or noticed rules:  

a) 2001 Definitions.  A definition of a “small business customer” was added to this section, while the definition of “local exchange carrier” was altered to now define that term as “any person authorized by the Commission to provide basic local exchange service.”

b) 2004 Disputes.  The dispute process delineated in this section is streamlined by removing the requirements that telecommunications providers keep records of disputes.  Providers must only provide a customer with the current address and phone numbers of the Commission’s External Affairs Section upon request, if the provider and customer are unable to resolve the dispute.  The process is clarified as limited to disputes concerning Commission-jurisdictional services.

c) 2005 Reports.  Providers of jurisdictional services must still provide annual reports to the Commission on or before April 30 of each year on forms prescribed by the Commission.  LECs must file reports of held local exchange service orders exceeding 90 days.  Providers are no longer required to file accident reports with the Commission.

d) 2103 Application for CPCN or LOR.  The application process for a CPCN to provide Part II regulated telecommunications services and a LOR to provide Part II emerging competitive services has also been streamlined.  For example, applicants no longer need include financial statements, business plans management contract, service agreements, marketing agreements or the names and resumes of officers and directors responsible for the provisioning of telecommunications services.

e) 2108 Discontinuance of Regulated Services.  The application and process to discontinue regulated basic local exchange telecommunications service has also been streamlined to make the process less cumbersome and allow a provider to exit the market more quickly, while keeping in place the necessary provisions to protect affected end-users.

f) 2124 Promotional and/or Discount Offerings.  The language of this section was modified significantly by removing the entirety of the previous language in favor of language that providers are not required to file promotional and/or discount offerings.  In addition, the section indicates that all ILECs are required to comply with FCC 96‑325 First Report and Order at ¶ 950 which states, “[t]o preclude the potential for abuse of promotional discounts, any benefit of the promotion must be realized within the time period of the promotion, e.g., no benefit can be realized more than ninety days after the promotional offering is taken by the customer if the promotional offering was for ninety days.  In addition, an incumbent LEC may not use promotional offerings to evade the wholesale obligation, for example by consecutively offering a series of 90-day promotions.”  Such language adequately provides protections and guidance regarding promotional and/or discount offerings.

g) 2302 Customer Deposits.  The proposed section removes many of the provisions of the previous rule, while still providing that LECs process applications for service and determine credit worthiness in an equitable and in a non-discriminatory manner.  LECs must still pay simple interest on deposits at the percentage rate per annum as calculated by Commission Staff.  Calculation of the interest rate remains the same and shall be at a rate equal to the average for the period October 1 through September 30 of the immediately preceding year, of the 12 monthly average rates of interest expressed in percent per annum, as quoted for one-year United States Treasury constant maturities, as published in the Federal Reserve Bulletin.

h) 2303 Denial or Discontinuance of Service.  This proposed section adds reasons for a LEC to discontinue service to a customer without notice including violation of a Commission rule or effective tariff that adversely affects the safety of any person or the integrity of the provider’s service, failure to comply with municipal ordinances or other telecommunication laws that adversely affect safety, failure of the customer to permit the provider reasonable access to its facilities or equipment, and obtaining service by subterfuge.  A LEC may discontinue service with notice by at least 10 days written notice only for non-payment of any past due bill for basic local exchange service.  With regard to disposition of payments, LECs are no longer required to advise customers of the option to pay all current charges or the amount owed for basic local exchange service, which would then require the LEC to not discontinue such service for non-payment.  

i) When service to a customer is restored, it must be done within 24 hours or by 5:00 p.m. on the next business day in the event the 24-hour period falls on a Saturday, Sunday, or holiday if the customer remits the full amount shown on the notice for jurisdictional services, presents a medical certificate within 24 hours of disconnection for non-payment, or the customer demonstrates to the LEC that the cause for the discontinuance, if other than non-payment has been cured.

j) The LEC shall also provide at least 10-days notice of the intention to discontinue basic local exchange service and the customer shall be allowed no fewer than 10 days from the date the notice was issued in which to respond to the company.

k) 2304 Customer-Billing Requirements.  The Billing Information subparagraphs of this section have in effect been replaced with reference to the FCC’s Truth in Billing Rules found at 47 C.R.S. § 64,2401 et seq.  The remainder of the section remains unchanged.

l) 2308 Local Exchange Service Standards.  The services or capabilities each LEC is required to provide to each of its customers within its service territory has remain unchanged except that, notably, non-POLR LECs need not provide basic local exchange service by itself as a separate tariff offering.

m) 2310 Availability of Service – Adequacy of Facilities.  The requirements under this section have also been significantly streamlined.  For example, a LEC’s line extension tariffs need not include rate schedules for service connections, extensions or line mileage.  Additionally, tariffs no longer are required to be filed which include provisions for a construction credit to prospective customers reflecting the amount of capital investment supported by the customers’ revenues, the Colorado High Cost Support Mechanism, and all other price support mechanisms established by the federal and state governments if the LEC receives support from such price support mechanisms.

n) The date of application for service when a customer orders service and the LEC is required to provide a construction charge estimate prior to providing service at the customer’s premises, is the date on which the customer makes payment or partial payment of initial construction charges.  For a group application, the application date is the date when all applicants within the group have made their first payment or partial payment.

o) LECs must provide construction charge estimates within 30 days of the payment of the engineering fee by the customer.  For group applications, the 30-days commences after all applicants have paid the required engineering fee.

p) Regarding notice to customers, LECs must provide written notice to customers who are not provided service within 7 business days of the date of application for service, or the customer’s requested date for service, whichever is later.  Such notice must indicate the order number assigned by the LEC, the date of application for service, the expected service date, the reason for the delay and a listing of credits available to the customer.  

q) Time frames for providing basic local exchange service are applicable only to applications for service for the primary residential and primary business lines at a premises.  The time frames indicated in these rules are not applicable in geographic areas where the Commission has found basic local exchange service to be effectively competitive.

r) Each LEC is required to provide 98 percent of its customer with primary basic local exchange service no later than 7 business days from the date of the customer’s application for service, except when a customer requests a later date for service, the service shall be required by the later date, unless construction of new facilities is required.  Failure to provide basic local exchange service for at least 98 percent of primary service orders placed in each of the LEC’s wire center serving areas within the indicated times constitute a violation of the rule.  When construction of new facilities is required, LECs shall provide those customers with basic local exchange service no later than 90 business days from the date of the customer’s application for service.

s) Should a LEC fail to provide basic local exchange service within 30 days, LECs must provide remedies to the customer for the first residential and first business lines at a residential premises, and for the first two lines at a business premises included in the initial order.  Remedies include a pro-rated credit for the time basic service is not provided, as well as payment up to $40 per month
 for an alternative to the basic service not provided.  Those remedies shall continue to be provided until the customer receives the ordered basic local exchange service.

t) 2312 IntraLata Equal Access.  Continuing with the streamlining process as part of the repeal and reenactment of Commission rules, this rule has been streamlined by removing the requirement that LECs notify customers that if they do not select their intraLATA carrier at the time they commence service with the LEC, they will be required to use carrier access codes for intraLATA calling.  

u) Collection and Disclosure of Personal Information.  Rules 2360, 2361, 2362, 2363.  These rules have been significantly altered by virtually eliminating these rules and instead indicating that the Commission incorporates by reference, the regulations published in 47 C.R.S. § § 64,2003, 64.2005, 64.2007, 64.2008 and 64.2009 as revised on October 1, 2004.  No later amendments to or editions of the C.F.R. are incorporated into the proposed rules.  

v) 2505 Unbundling.  The proposed unbundling rules have been deleted and instead incorporate by reference the regulations published in 47 C.F.R. 51.307 through 51.319, as revised on October 1, 2004.  No later amendments to or editions of the C.F.R. are incorporated into these rules.  

w) Interconnection Agreements.  These proposed rules have also been significantly modified to streamline the process for entering into and for approval of interconnection agreements, amendments to interconnection agreements and Commission review of proposed agreements.  For example, the requirement that an ILEC notify the Commission that it has received a request to negotiate an interconnection agreement (ICA) has been deleted.

x) 2533 Submission of Agreement and Amendments for Approval.  The proposed rules require that any of parties to an ICA, within 30 days of execution or amendment, submit the ICA or amendment to the Commission, along with a cover letter that shall include a short description of the nature of the ICA or amendment.  The cover letter also shall include a statement as to whether the ICA or amendment was adopted by negotiation or arbitration, or whether it was an opt-in of a previously approved and effective SGAT or ICA.  

y) The rules also indicate that the Commission prefers that the parties jointly submit the ICA or amendment.  The parties are to file an original and one paper copy of the ICA or amendment and a copy on disk to the Commission.  The parties also are to prepare a written notice of the submission of the ICA or amendment and shall include such notice with the cover letter.  An electronic version of the notice shall also be included by the parties.  The Commission will give notice of the filing of the ICA or amendment by posting the notice in its website.

z) The proposed rules also make accommodations for public comment on submissions seeking approval of a negotiated ICA.  Such comment shall be provided within 30 days of the posting of the required notice.  Public comment on a submission seeking approval of an arbitrated ICA shall be provided within 10 days of the posting of the required notice.

aa) Interventions to a submission seeking approval of a negotiated ICA shall be filed within 10 days from the filing of the submission.  Interventions to a submission seeking approval of an arbitrated ICA shall be filed within 5 days from the filing of the submission.

ab) The Commission will continue to review ICAs and amendments pursuant to the standards set forth in 47 U.S.C. § 252, and will approve or reject the ICA or amendment in accordance with the schedule set forth in 47 U.S.C. § 252(e)(4).  Otherwise, all other ICA process rules have been eliminated.

ac) Open Network Architecture.  These rules have been eliminated in their entirety as no longer necessary.  

ad) Quality of Services and Facilities Offered by Incumbent Local Exchange Carriers to Competitive Telecommunication Providers.  In light of the Colorado Performance Assurance Plan, these rules have been eliminated in their entirety.

ae) 2741 Abbreviated Dialing Codes.  Subparagraph (e)(II) includes a proposed provision that any provider utilizing an abbreviated dialing code shall discontinue such use after 30-day’s notice if the dialing code is reassigned on a statewide or nationwide basis, provided that the code not be reassigned earlier than 6 months after the provider’s use is discontinued to allow sufficient time for customer education regarding the reassignment of the dialing code.

af) Subparagraphs (g) and (h) contain detailed proposed provisions for the provisioning of 3-1-1 and 5-1-1 abbreviated dialing codes respectively 

ag) Low-Income Telephone Assistance Fund.  2800-2819.  The proposed rules at 2800 through 2805 are applicable to all providers of basic local exchange telecommunications service.  The proposed rules at 2800 through 2819 are applicable to LECs who are Eligible Telecommunications Carriers and who are certified to do business in and to offer basic local exchange service within the state of Colorado.

ah) 2801 Definitions.  The proposed definition of “Lifeline” was modified to mean a retail residential local service offering, available to eligible subscribers that allows eligible subscribers to pay reduced charges by applying the support amount described in § 40-3.4-104, C.R.S.; and provides residential basic local exchange service.

ai) 2803 Plan Implementation.  The Lifeline service tariff is to include a description of the service offered to eligible subscribers and the associated monthly rate.  Such tariff shall also provide a 25 percent discount, or the end user common line charge, whichever is greater, for a single residential basic local exchange line in the principal resident of an eligible subscriber.

aj) 2804 Fund Administration.  The proposed rules includes language that providers of basic local exchange telecommunications service having more than 500,000 access lines shall report program administrative fees based on actual costs.  Providers of basic local exchange telecommunications service having less than 500,000 access lines shall report a Commission-approved administrative fee based on an average cost to administer the program, as shown in the provider’s industry-standard cost documentation or actual cost to administer the program as demonstrated through the provider’s accounting documentation.

ak) 2805 Uniform Charge.  The proposed language here indicates that the uniform charges imposed pursuant to § 40-3.4-108(1), C.R.S. shall be billed to each access line of each provider of basic local exchange telecommunications services.  Subparagraph (c) is modified slightly to clarify that in addition to collecting the uniform charge by a specific line item on subscribers’ bills if provided for by tariff, a provider of basic local exchange telecommunications service may also include the uniform charge in each subscriber’s bill as part of the subscriber’s basic exchange service rate.  The provider’s tariff shall include in a footnote or other explanatory note, that the basic exchange service rate contains the uniform charge.  Additionally, if the basic exchange service rate includes the uniform charge, an informational note shall be added to the customer’s bill once a year informing the customer that the base rate include a Commission-approved monthly charge for the Low-Income Telephone Assistance Program.

al) The section on Offering of Toll Limitation has been stricken in its entirety and was replaced by the proposed language in section 2807 below.

am) 2807 Offering of Toll Limitation.  The proposed language indicates that all ETCs shall offer toll limitation to all qualifying low-income customers at the time such customers subscribe to Lifeline service.  If the customer elects to receive toll limitation, that service shall become part of the customer’s Lifeline service.  Lifeline support to provide toll limitation is to be provided from the federal lifeline program.

an) 2810 Waiver or Variance.  This proposed section allows variance from or waiver of any these Low-Income Telephone Assistance Fund rules for good cause shown if the provider finds compliance to be impossible, impracticable, or unreasonable, as long as such request is not otherwise contrary to law.

ao) Rural Technology Enterprise Zones, Qualifying Infrastructure Investment, and Tax-Credits for Improvement of Internet Access in Rural Colorado.  Based on the received comments and testimony at hearing, these rules are no longer necessary and are deleted in their entirety.

ap) Colorado No-Call List 2893 Designated Agent’s Responsibilities.  The requirement that the designated agent submit semi-annual information to the Commission in order for the Commission to file semi-annual reports to the Joint Budget Commission is no longer necessary and has been eliminated.

19. It is found and concluded that the proposed rules as modified by this recommended decision are reasonable and will provide guidelines for jurisdictional telecommunications providers and customers of such providers.  

20. Pursuant to the provisions of § 40-6-109, C.R.S. it is recommended that the Commission adopt the attached rules.

II. ORDER

A. It is Ordered That:

1. The existing Telecommunications Rules, 4 Code of Colorado Regulations (CCR) 723-2, 4 CCR 723-7, 4 CCR 723-7, 4 CCR 723-12, 4 CCR 723-13, 4 CCR 723-18, 4 CCR 723-22, 4 CCR 723-24, 4 CCR 723-25, 4 CCR 723-27, 4 CCR 723-28, 4 CCR 723-29, 4 CCR 723-30, 4 CCR 723-34, 4 CCR 723-38, 4 CCR 723-39, 4 CCR 723-40, 4 CCR 723-41, 4 CCR 723-42, 4 CCR 723-43, 4 CCR 723-44, 4 CCR 723-45, 4 CCR 723-46, 4 CCR 723-48, 4 CCR 723-49, 4 CCR 723-52 and 4 CCR 723-53 are repealed in their entirety.  

2. The proposed Rules Regulating Telecommunications Providers, Services, and Products 4 Code of Colorado Regulations 723-2, attached to this Recommended Decision are adopted.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case and is entered as of the date above.

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and is subject to the provisions of § 40-6-114, C.R.S.

5. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the hearing commissioner and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

B. This Order is effective immediately on its Mailed Date.
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� The Commission has not yet deliberated on such consolidated docket, so it is unknown at this point whether the outcome will have any effect on the telecommunication rules. 


� This amount is based on wireless offerings comparable to basic local service that are priced around $40 per month.





14

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












