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I. statement
1. On April 12, 2005, YMCA of the Rockies (Complainant) filed a Formal Complaint, Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint, [and] Motion for Modification of Certain Rule 72 Procedural Requirements.  The filing commenced this docket.  

2. On April 13, 2005, the Commission gave notice of the Complaint to Xcel Energy, doing business as Public Service Company of Colorado (Respondent or PSCo).  Order to Satisfy or Answer dated April 13, 2005.  In that Order the Commission established a procedural schedule.  This Order will vacate that procedural schedule.  

3. Also on April 13, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 14, 2005.  This Order does not vacate the scheduled hearing date.  

4. The Commission directed that an Administrative Law Judge (ALJ) hear this matter.  The case was assigned to the undersigned ALJ.  

5. As noted, Complainant filed a Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint (Status Quo Motion) and a Motion for Modification of Certain Rule 72 Procedural Requirements (Motion to Modify) with the Complaint.  By Decision No. R05-0440-I, Chief ALJ Isley shortened the response time to these motions.  

6. On April 22, 2005, Respondent timely filed its response to the pending motions.  In the same filing Respondent made a Motion to Dismiss Complaint (Motion to Dismiss).  

7. This Order addresses the Status Quo Motion and the Motion to Modify.  Because response time to the Motion to Dismiss has not ended, this Order will not address that motion other than to establish a filing requirement.  

8. Turning first to the Status Quo Motion, the ALJ will grant the motion with conditions.  

9. Solely for purposes of this Order and not to be taken as findings of fact in this proceeding, the background to this case is as follows:  In 2002 Complainant entered into a Firm Gas Transportation Agreement with Respondent and, at present, is a gas transportation customer of Respondent.  Complainant purchases the gas commodity from a third party.  In November 2004 Respondent sent Complainant a Notice of Termination of the gas transportation agreement.  According to the notice, Respondent will terminate the gas transportation agreement on May 1, 2005.  In the notice Respondent informed Complainant of two options under which Complainant could continue to receive natural gas service.
  If Complainant does not select one of the options, Respondent will return buildings owned by Complainant to firm gas service pursuant to PSCo's Colorado tariff (commercial gas).  Apparently, any of the actions suggested in the notice of termination is more expensive than Complainant's present gas procurement and transportation arrangement.  

10. In the Status Quo Motion Complainant seeks a Commission order preventing Respondent from terminating the gas transportation service agreement pending resolution of the Complaint.  Complainant argues that such an order can be issued pursuant to § 40-3-102, C.R.S., and is appropriate in this case because Respondent's termination of the gas transportation agreement violates PSCo's tariffs and the gas transportation agreement.  Complainant also asserts that it will be harmed if the termination is permitted to go forward prior to the conclusion of this proceeding.  

11. Respondent asserts that the Status Quo Motion should be denied.  Relying on the arguments made in its Motion to Dismiss, Respondent argues that the Complaint lacks legal basis and, as a result, cannot serve as a basis for an Order preventing the scheduled termination of the gas transportation agreement.  Respondent also argues that, because it is not proposing to terminate gas service to Complainant, there is no equitable basis on which to grant this motion.  According to Respondent, Complainant has been offered options and, under any of them, will continue to receive gas service.  Finally, Respondent states that granting the relief sought would be unprecedented.  What Respondent does not question, however, is the Commission's authority to grant the Status Quo Motion.  

12. Based on review of the Complaint and of the motion and response, the ALJ will grant the Status Quo Motion with conditions.  First, the ALJ has the authority to enter this Order pursuant to § 40-3-102, C.R.S.  Respondent does not dispute this.  Second, there is insufficient time to receive and to consider (including, if necessary, to hear oral argument on) Complainant's response to the Motion to Dismiss, let alone to decide that motion, before the scheduled May 1, 2005 termination date.  If the Motion to Dismiss is denied, there is insufficient time to hear the merits of the case, let alone decide the case, before the scheduled May 1, 2005 termination date.  Third, if the Status Quo Motion is denied, then the status quo ante will not be preserved and, to a large extent, the issues in this case will be rendered moot.  This would be inappropriate because it would have the practical effect of depriving Complainant of its day in court with respect to its Complaint.  Fourth and finally, the conditions which will be imposed should be sufficient to hold Respondent harmless in the event it prevails in this proceeding.  

13. Unless changed by subsequent Order, the conditions shall be in effect for the duration of this proceeding and shall be the following:  

(a)
Complainant may continue to receive service under its 2002 Firm Gas Transportation Agreement with Respondent so long as Complainant places each month into an account held by a third person the following:  an amount of money equal to the difference between the money paid to Respondent pursuant to the 2002 Firm Gas Transportation Agreement and the monthly billing which Complainant would receive from Respondent if Complainant were a customer receiving natural gas service under Public Service Company's Colorado PUC No. 6-Gas tariff (i.e., were a sales customer).  This account is referred to as the funds.  

(b)
Within 14 calendar days of the date of this Order, Respondent shall provide to Complainant a statement of the amount which Complainant would pay monthly if Complainant were receiving natural gas service as a sales customer.  Respondent shall include in that statement a detailed explanation of how the amount was calculated.  If Respondent determines that Complainant's historic usage information provides a reasonable approximation of Complainant's current usage, the statement shall be based on historic usage updated to reflect Respondent's present tariff rates, terms, and conditions.  Otherwise, the statement shall be based on Respondent's good faith estimate, which estimate shall be explained in the statement.  

(c)
Complainant shall make the first payment into the account within ten calendar days of the date on which it receives the statement from Respondent.  In each month after May, 2005, Complainant shall make its payment into the account on the date on which it makes its payment to Respondent under the 2002 Firm Gas Transportation Agreement.  

(d)
Each month the third party to whom Complainant makes its payment shall inform Respondent, in writing, of the receipt of the funds and of the date on which the funds were received.  

(e)
If Complainant fails to make a payment as required, Respondent may move to have this Order amended and the stay lifted.  

(f)
When the Commission has issued its final decision in this matter and if Complainant is not the prevailing party, Complainant may select one of options contained in the November 2004 notice of termination or may elect to be returned to Respondent as a sales customer.  The Complainant shall make its choice, and shall notify Respondent in writing of the choice, within 15 calendar days following the date on which the decision of the Commission becomes final.   Upon making its election, Complainant shall pay Respondent any monies which Respondent would have received if Complainant had made the same election and had made it in accordance with the notice of termination.  The payment shall be made from the funds and shall be made within 14 calendar days of the written notification of election.  The remainder, if any, of the funds shall be returned to Complainant.  

(g)
When the Commission has issued its final decision in this matter and if Complainant is the prevailing party, the third party shall return the funds to Complainant not sooner than 15 calendar days following the date on which the decision of the Commission becomes final.  

14. Turning now to the Motion to Modify, the ALJ will grant the motion.  In essence, this is a motion for a prehearing conference and is unopposed.  No party will be prejudiced by granting the Motion to Modify.  As noted above, the procedural schedule established by the Commission will be vacated.  

15. To establish a procedural schedule in this matter, to hear argument on the pending Motion to Dismiss, and to address issues which the parties raise, a prehearing conference will be held on May 10, 2005.  The provisions of Rules 4 Code of Colorado Regulations (CCR) 723-1-79(b)(3) and 4 CCR 723-1-79(b)(4) will govern this prehearing conference.  

16. One issue for discussion is whether the parties will file lists of witnesses or written testimony in question-and-answer format.  Another issue is whether to vacate the June 14, 2005 hearing date (which appears to be an underlying assumption in the Motion to Modify) and, if so, what the hearing date should be.  

17. The parties must be prepared to discuss these matters at the prehearing conference:  (a) date by which Complainant will file its list of witnesses (or its written direct testimony) and copies of its exhibits; (b) date by which Respondent will file its list of witnesses (or its written direct testimony) and copies of its exhibits; (c) date by which the parties will file any motions for summary judgment (assuming the parties wish to file such a motion); (d) date by which each party will file its prehearing motions; (e) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (f) date by which the parties will file any stipulation reached;
 (g) the anticipated duration of the hearing and suggested hearing date(s); and (h) date by which each party will file its post-hearing statement of position (assuming the parties wish to file statements of position) and whether response should be permitted.  

18. The parties should be prepared to discuss any matters pertaining to discovery if the procedures and time frames of Rule 4 CCR 723-1-77 are not sufficient.  In addition, the parties should review, and be prepared to discuss to the extent relevant, the matters outlined in Rule 4 CCR 723-1-79(b)(5).  Finally, a party may raise any additional issue.  

19. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for all deadlines.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to both parties.  

20. Turning, finally, to the Motion to Dismiss, response is due on or before May 6, 2005.  Complainant will be ordered to provide a copy of its response directly to the office of the ALJ when it files its response with the Commission.  This requirement does not reduce the number of copies which must be filed with the Commission.  At the prehearing conference the parties will have an opportunity to present oral argument on the Motion to Dismiss.  

II. ORDER
A. It Is Ordered That:  
1. The Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint is granted, subject to the following conditions:  

(a)
Complainant may continue to receive service under its 2002 Firm Gas Transportation Agreement with Respondent so long as Complainant places each month into an account held by a third person the following:  an amount of money equal to the difference between the money paid to Respondent pursuant to the 2002 Firm Gas Transportation Agreement and the monthly billing which Complainant would receive from Respondent if Complainant were a customer receiving natural gas service under Public Service Company's Colorado PUC No. 6-Gas tariff (i.e., were a sales customer).  This account is referred to as the funds.  

(b)
Within 14 calendar days of the date of this Order, Respondent shall provide to Complainant a statement of the amount which Complainant would pay monthly if Complainant were receiving natural gas service as a sales customer.  Respondent shall include in that statement a detailed explanation of how the amount was calculated.  If Respondent determines that Complainant's historic usage information provides a reasonable approximation of Complainant's current usage, the statement shall be based on historic usage updated to reflect Respondent's present tariff rates, terms, and conditions.  Otherwise, the statement shall be based on Respondent's good faith estimate, which estimate shall be explained in the statement.  

(c)
Complainant shall make the first payment into the account within ten calendar days of the date on which it receives the statement from Respondent.  In each month after May, 2005, Complainant shall make its payment into the account on the date on which it makes its payment to Respondent under the 2002 Firm Gas Transportation Agreement.  

(d)
Each month the third party to whom Complainant makes its payment shall inform Respondent, in writing, of the receipt of the funds and of the date on which the funds were received.  

(e)
If Complainant fails to make a payment as required, Respondent may move to have this Order amended and the stay lifted.  

(f)
When the Commission has issued its final decision in this matter and if Complainant is not the prevailing party, Complainant may select one of options contained in the November 2004 notice of termination or may elect to be returned to Respondent as a sales customer.  The Complainant shall make its choice, and shall notify Respondent in writing of the choice, within 15 calendar days following the date on which the decision of the Commission becomes final.   Upon making its election, Complainant shall pay Respondent any monies which Respondent would have received if Complainant had made the same election and had made it in accordance with the notice of termination.  The payment shall be made from the funds and shall be made within 14 calendar days of the written notification of election.  The remainder, if any, of the funds shall be returned to Complainant.  

(g)
When the Commission has issued its final decision in this matter and if Complainant is the prevailing party, the third party shall return the funds to Complainant not sooner than 15 calendar days following the date on which the decision of the Commission becomes final.  

2. The Motion for Modification of Certain Rule 72 Procedural Requirements is granted.  

3. The procedural schedule established in the Order to Satisfy or Answer dated April 13, 2005 is vacated.  

4. A prehearing conference in this docket is scheduled as follows:  

DATE:

May 10, 2005  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

5. The parties must be prepared to discuss at the prehearing conference the matters set forth above.  

6. At the time it files its response to the Motion to Dismiss filed by Public Service Company of Colorado, Complainant YMCA of the Rockies shall provide a copy of its response to the office of the Administrative Law Judge.  This requirement shall not reduce the number of copies to be filed with the Commission.  

7. The Administrative Law Judge will hear oral argument on the Motion to Dismiss filed by Public Service Company at the scheduled prehearing conference.  

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Based on review of the termination notice (Complaint at Exhibit 7), it appears that, under one option, Complainant will need to invest in facilities and to obtain additional telephone lines and that, under the other option, Complainant will need to enter into a new gas transportation contract.  


�  This date should be at least five calendar days before the first day of hearing.   





10

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












