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I. statement

1. By Decision No. C04-0586, mailed on June 14, 2004, the Commission issued Notice of Proposed Rulemaking.  The Commission stated that the intent of the proposed rules is to repeal and reenact, with modifications and additions to the current rules found at 4 Code of Colorado Regulations (CCR) 723-14, 20 and 26.

2. The proposed repeal and reenactment involves an effort by the Commission to revise and recodify the current rules.  The Commission stated that the proposed repeal and reenactment is intended to update the existing rules relating to railroads; to establish consistency with other Commission rules; to improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulations and to improve the regulation of proceedings before the Commission.

3. Because this rulemaking proceeding is part of a comprehensive effort by the Commission to revise its rules, the Commission believed it was important to coordinate the instant rulemaking with other rulemaking proceedings currently pending before the Commission.

4. The Commission referred the instant rulemaking docket to an administrative law judge, and scheduled the first hearing for August 16 and 17, 2004.

5. Written comments were filed with the Commission by the Regional Transportation District (RTD); the Burlington Northern and Santa Fe Railway Company (BNSF); the Union Pacific Railroad Company (UP); the City and County of Denver (Denver); the Colorado Department of Transportation (CDOT); the Town of Castle Rock (Castle Rock); Douglas County; Colorado Counties, Inc. (CCI); the City of Commerce City (Commerce City); the City of Grand Junction (Grand Junction); the City of Brighton (Brighton); the City of Trinidad (Trinidad); the Colorado Municipal League (CML); the City of Fort Collins (Fort Collins); Mesa County; the County of Boulder (Boulder); Kyle Railroad Company (Kyle); San Luis and Rio Grande Railroad, Inc. (SLRG); the Durango and Silverton Narrow Gauge Railroad Company (Durango and Silverton); the Rio Grande Ski Train; and the City of Arvada (Arvada).

6. The first hearing was held as scheduled on August 16 and 17, 2004.  Appearances were entered on behalf of BNSF; UP; Denver; CCI; RTD; Castle Rock; and Staff of the Public Utilities Commission (Staff).  Oral comments were received from interested parties at this time.   At the conclusion of the hearing, it was orally announced that the hearing would be continued for an additional hearing on October 21, 2004.  Written notice of the additional hearing date of October 21, 2004 was given by Decision No. R04-1002-I, mailed on August 26, 2004.

7. The additional hearing was held as scheduled.  Appearances were entered on behalf of UP; BNSF: Durango and Silverton; RTD; CDOT: Castle Rock; and Staff.  Oral comments were received at this hearing.  At the conclusion of the hearing, it was orally announced by the ALJ that an additional and final hearing would be held on March 16, 2005.  Written notice of the additional hearing date of March 16, 2005 was issued by Decision No. R04-1245-I (mailed on October 22, 2004).

8. The final hearing was held on March 16, 2005 as scheduled.  Appearances were entered on behalf of UP; BNSF; RTD; Castle Rock; and Staff.

9. Pursuant to § 40-6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact AND CONCLUSIONS of law

10. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-2-119, 40-2-120, 40-3-101(1), 40-3-102, 40-3-103, 40-3-110, 40-4-101(1), 40-4-101(2), 40-4-106, 40-5-103, 40-5-105, 40-6-111(3), 40-9-108(2), 40-18-102, 40-18-103, 40-29-110, and 40-32-10, C.R.S.

11. Attachment A of this Recommended Decision represents the existing rules that are proposed to be repealed.  Attachment B represents the proposed rules as modified by this Recommended Decision.

12. The proposed rules are a complete and comprehensive revision to the existing rules pertaining to railroads.  The notable and major areas of proposed substantive change are as follows:

(a)
Rule 7000(b) provides Commission jurisdiction over statutory transportation districts;

(b)
The term “rail carrier” is no longer used or defined in the proposed rules;

(c)
Rule 7001(b) in the definition of “rail fixed guideway” includes possession of rail fixed guideway systems facilities by ownership or lease;

(d)
Proposed Rule 7001(c) is expanded to include street railroads, street railways, and electric railroads;

(e)
Rule 7001(d) the definition of “railroad” excludes rail fixed guideways and rail fixed guideways systems;

(f)
Rule 7006, railroad class distinctions have been removed;

(g)
Rule 7100 is new concerning the applicability of rules in the operating authority section;

(h)
Rules 7101 and 7102 list requirements for applications for certificates of public convenience and necessity;

(i)
Rule 7103 establishes regulations on transfers, mergers, and encumbrances of stock, assets, and control of rail utilities and their certificates;

(j)
Rule 7104 establishes regulations on tariffs and format that is to be used;

(k)
Rule 7200 concerns applicability of rules regarding crossings and warning devices;

(l)
Rules 7201 (b), (c) and (e) contain new definitions of  “arterial”, collector and “freeway”.

(m)
Rule 7202 incorporates by reference the 2001 editions of the National Electric Safety Code published by the Institute of Electrical and Electronics Engineers on August 1, 2001 as well as Chapter 1 (Highway Functions; Systems and Classifications) of the 2001 addition of a Policy on Geometric Design of Highways and Streets published by the American Association of State Highway and Transportation Officials;

(n)
Rule 7203(b) contains modified language concerning those who may apply for authority to construct a railroad crossing;

(o)
Rules 7204(a) and 7205(a) state that engineering schematics, plans, drawings, and maps must be submitted on pages no larger than 11x17 inches;

(p)
Rule 7204(b) contains new language concerning the content of applications;

(q)
Rule 7204(b)(VI) requires submission of five-year projection and longer if available of increases or decreases of train vehicle traffic;

(r)
Rule 7204(b)(VII)(A) contains new language concerning the filing of final agreements for construction, alteration, or abolishment of railroad crossings;

(s)
Rule 7204(b)(VIII)(A) requires Applicant to submit a statement containing a description of the highway design, crossing warning devices, and traffic signal interconnection and preemption;

(t)
Rule 7204(b)(XI), (XII), (XIV), and (XV) establishes requirements that applications regarding crossings and warning devices must contain a map which includes proposed project limits, a detailed plan drawing showing the grade crossing, a schematic diagram on the crossing warning device, and a traffic signal phasing diagram;

(u)
Rule 7204(b)(XVI) requires the filing of names and addresses of adjacent property owners whose property border the right-of-way for one quarter mile;

(v)
Rule 7204(c) requires filing of maps, drawings, plans, and schematics within ten days of any change;

(w)
Rule 7207(a)(II) contains new requirements on factors the Commission must consider when allocating costs of grade separations;

(x)
Rule 7207(b) provides additional language that sets forth the Commission’s discretion to treat separation of roadways on a new alignment as if there were an existing at-grade crossing necessary for grade separation;

(y)
Rule 7208 no longer contains provisions found in current Rule 4 CCR 723-1-69(d)(e), on changing a hearing date;

(z)
Rule 7211 provides rules that govern the construction and maintenance of crossings;

(aa)
Rule 7301 establishes rules on the installation and maintenance of crossing warning devices;

(bb)
Rule 7301(b) requires that whenever crossing warning devices are interconnected to standard highway traffic signals, the highway traffic signals shall be maintained by the public highway authority and interest;

(cc)
Rule 7302 sets forth regulations regarding notification of accidents;

(dd)
Rules 7320 through 7328 establishes standards for railroad clearances;

(ee)
Rule 7344(d) provides that if the Commission finds that a revised system safety program plan is not in compliance with Rule 7343, the Commission shall set the application for hearing;

(ff)
Rule 7345(a) states that with respect to investigations and reporting procedures for accidents and hazardous conditions, the definitions of accident and unacceptable hazardous conditions shall have the meaning set forth in 49 C.F.R. 659.5;

(gg)
Rule 7345(d)(III) requires that a transit agency must investigate any unacceptable hazardous condition;

(hh)
Rule 7345(d)(IV) requires that transit agencies shall submit a written report within 30 days of an accident or unacceptable hazardous condition is discovered;

(ii)
Rule 7345(d)(VI) provides new language on accident and unacceptable hazard condition reports to the Commission;

(jj)
Rule 7401 establishes definitions concerning employment of railroad peace officers by Class 1 railroads and incorporates the requirements of House Bill 03-1266;

(kk)
Rule 7402 adds certification by the Peace Officer Standards and Training Board to the list of minimum requirements that must be met by individuals who wish to become a class 1 railroad peace officer.

13. The proposed rules generated considerable comment by interested parties.  Although not all of the comments of the interested parties will be repeated here, each comment was considered in the recommended decision.

14. UP commented that the Commission should consider adding additional definitions to Rule 7001 in order to give the rules more clarity.  For example, UP states that the terms public highway, roadway, public utility, quadrant, quasi-governmental, rail crossing, and other terms should be defined.  The Rule 7001 definitions appear to be adequate for the purposes of the rules and the addition of some of the terms suggested by UP are unnecessary since they are already defined, such as public utility in Colorado Revised Statutes or other Commission rules.

15. The proposed definition of “railroad” found in Rule 7001(d) is problematical for some of the railroads.  UP comments that the proposed definition of “railroad” includes facilities not just operating entities.  The proposed rule in subsection (B) includes “any person possessing such facilities by ownership or lease”. Durango and Silverton comments that the proposed definition of “railroad” is confusing and contrary to the Colorado Constitution and the definitions contained in §§ 40-1-102(3)(a)(ii) and 40-1-103(1)(a), C.R.S.  Durango and Silverton also comments that the proposed rule appears to bring all the facilities of a railroad under regulation whether the railroad is the owner of the facilities or not.  The definition of “Railroad” is intended to apply only to the proposed rules.  The suggestions will not be adopted. 

16. UP comments that proposed Rule 7001(f) “railway” is synonymous with “railroad” and should be deleted.  UP believes that it is important to not have alternate meanings to a defined word.  The suggestion of UP is well taken and will be adopted.  Proposed Rule 7001(f) will be deleted.

17. BNSF and UP comment that proposed Rule 7006 requiring the filing of an annual report is preempted by federal law, ICCTA, 49 U.S.C. §§ 11141-11145 which gives the Surface Transportation Board authority over railroad accounting and reports.  BNSF and UP are correct in their comments, and that an annual report should not be required as proposed in Rule 7006.  However, the proposed rule in subsection (a) provides that in lieu of an annual report, a Federal R-1 form may be submitted to the Colorado Commission.  BNSF supports this alternate provision if the Commission adopts the rule.  Since there is an alternative prescribed in the rule, proposed Rule 7006(a) will be adopted.

18. BNSF comments that a provision should be added to proposed Rule 7006(b) that allows the railroad to comply with this rule by posting its Form 10-K on a website accessible to the general public rather than providing a hard copy to the Commission.  This suggestion will not be adopted.  It would not appear to be unduly burdensome for the railroad to provide a hard copy with the Commission.

19. Kyle and SLRG comment that proposed Rule 7006 implies that all railroads including short line railroads such as Kyle and SLRG have accounting systems required of Class 1 railroads.  Kyle and SLRG contend that it would be burdensome for the short lines to implement Class 1 railroad accounting.  There will be no change in the proposed rule to recognize the difference pointed out by Kyle and SLRG.  The short line railroads can comply with the rule by providing an annual report to the Commission.

20. Proposed Rule 7104 is a new provision concerning tariffs containing rates and charges.  Durango and Silverton in its comments correctly asserts that the Commission does not have jurisdiction over rates and charges.  Section 40-3-104.5, C.R.S., states that:

Notwithstanding section 40-3-105 and any other provision of this title to the contrary, the commission shall not exercise any jurisdiction over rates with respect to intrastate rail carriers.

Proposed Rule 7104 will not be adopted.

21. Proposed Rule 7201(i) uses the term “substantial evidence”.  BNSF states that the term “substantial evidence” is not an evidentiary standard recognized in the law.  BNSF recommends that instead of the term “substantial evidence” the term “preponderance of evidence” should be used to describe the burden of proof standard.  The suggestion of BNSF will not be adopted.  The term “substantial evidence” is an evidentiary standard recognized in the state of Colorado.  See Colorado Municipal League V. Mountain States Telephone and Telegraph Co., 759 P.2d 40, 44 (Colo. 1988).

22. BNSF and UP comment that some of the standards used in proposed Rule 7201(i) defining “reasonably adequate facility” should be changed.  For example, the provision in proposed Rule 7201(i)(V)(VI) providing for 15-foot centers for passing tracks.  BNSF states that the 15-foot center should be changed to 25 feet.  UP suggests that the centers should be 20 feet rather than 15 feet.  RTD comments that the provision of 15-foot centers is acceptable for its facilities.  The definition for reasonably adequate facility establishes minimums. The proposed rule will not be changed. 

23. BNSF comments that a new subsection (e) should be added to proposed Rule 7203 to state that “The highway agency or authority with jurisdiction and the Commission shall jointly determine the need and selection of devices at a highway-rail grade crossing.” The suggestion will not be adopted.  The Commission has the sole statutory authority to make this determination.

24. BNSF states that in proposed Rule 7204(b)(VI)(A), the word “timetable” should be inserted so that the proposed rule reads “the existing number, character, and timetable speed of trains and vehicles passing the crossing each day, …” The suggestion will be adopted.

25. Castle Rock comments that proposed Rule 7204(b)(VII)(A) be removed from the rules in its entirety or alternatively rewritten.  Castle Rock comments that the Commission cannot lawfully delegate its statutory authority by requiring that in the case of applications, an applicant filing an application to construct, alter, or abolish a railroad crossing, the applicant must file a copy of the final agreement between the applicant and the railroad corporation within 180 days of the date the Commission deems the application complete, that the final agreement must cover the construction, cost allocation, operation, and maintenance of the crossing, and that if applicant fails to file the final agreement the Commission may dismiss the application.  The suggestion of Castle Rock will be adopted.  The proposed rule as written, places the burden on applicant to arrange for a final agreement which in some cases is not possible.  This section of the proposed rule appears to improperly delegate the Commission’s statutory authority to the applicant and railroads.  The parties can always produce a final agreement for the Commission’s approval, but it should not be a requirement to maintaining an application.

26. Staff recommends a change to Proposed Rule 7204 (b) (XV).  Staff recommends that the words “worst-case and best-case operating scenario” be deleted, and in its place the addition of the following:  “maximum right of way transfer time and minimum right of way transfer time as found in AREMA and C and S manual Part 3.1.10(E)(7).  The suggestion will be adopted. 

27. RTD recommends that in proposed Rule 7204(b)(XVI), that the following be removed from the proposed rule:  “Whose property borders the railroad right-of-way one quarter mile in each direction from the crossing”.  RTD comments that the proposed requirement that an applicant determine adjacent property owners within one quarter mile of each direction of the crossing exceeds the provision of § 40-4-106(3)(a), C.R.S., that states that owners of adjacent property are parties in interest.  RTD states that it places an administrative burden on applicants to make this determination and would involve “intervention in proceedings by persons who the legislature did not contemplate would be parties in interest.”  The recommendation of RTD will be adopted.

28. UP comments that proposed Rule 7205(b) be modified by adding the words “as applicable” to the sentence.  Thus 7205(b) would read:

In the case of applications concerning railroad-highway grade separations for which contribution from one or more railroad corporations is requested, the applicant shall, in addition to the information required by paragraph 7204(b), [as applicable] include the following additional information in the application.  

The suggestion will be adopted.

29. Considerable comment was received from interested parties concerning proposed Rule 7207, cost allocation for grade separation.  BNSF, UP, and Kyle object to the proposed presumptive 50 percent cost allocation.  The railroads believe that the 50 percent cost allocation is contrary to statute.  BNSF states that the statute provides that in determining the cost allocation and the amounts paid by the parties for grade separation, “consideration shall be given to the benefits, if any, which accrue from the grade separation project and the responsibility for need, if any, for such project.”  The Cities of Arvada, Fort Collins, Brighton, Trinidad, Grand Junction, Commerce City, Castle Rock, Denver, Boulder, CML, CCI, Douglas County, and CDOT believe that the 50 percent presumptive cost allocation is appropriate and should not be changed.  Denver and RTD request that the 50 percent cost allocation not be applicable to fixed rail guideways.  The 50 percent presumptive cost allocation will not be changed.  The 50 percent presumption is only the starting point.  The rule provides that a different allocation is allowable if demonstrated by substantial evidence of benefit and need.  Taking the rule in its entirety, the proposed rule is consistent with § 40-4-106(3)(b)(III), C.R.S.  

30. The suggestion of RTD and Denver to remove the phrase “and/or rail fixed guideway” from proposed Rule 7207(a)(I) should be adopted.   Denver states that § 40-4-106(3)(a), C.R.S., grants authority to the Commission to allocate costs for grade separation structures between railroad corporations and the state, county, municipality, or public authority in interest.  The statute does not include rail fixed guideways.  The phrase “and/or rail fixed guideway” will be removed from proposed Rule 7207(a)(I).

31. BNSF, UP, Castle Rock, Douglas County, and Grand Junction recommend that the term “substantial evidence” contained in proposed Rule 7207(a)(ii) be removed and its place, “preponderance of evidence” be substituted.  The suggestion will not be adopted.

32. RTD comments that proposed Rule 7211(g) requiring sidewalk and/or bike path crossings of mainline tracks be grade separated except at locations of existing railroad-highway grade crossings, is not appropriate for light rail, therefore RTD’s light rail should be exempted.  RTD comments that at its light rail stations, people often access light rail vehicles by crossing RTD tracks.  RTD states that it would be impracticable to build grade separations for boarding passengers at each light rail station.  The suggestion will be adopted and rail fixed guideway systems will be exempted from this rule. 

33. Proposed Rule 7301 applies to installation and maintenance of crossing warning devices.  Rule 7301(c) requires that:  “every person to whom this rule applies shall at all times keep its right-of-way free and clear from all obstructions which substantially interfere with the safe site distance of approaching trains at railway crossings, railroad- highway crossings, …” UP and BNSF object to the term “safe sight distance.”  The railroads recommend that rather than the phrase “safe sight distance”, the Commission adopt a specific standard such as a 500-foot triangle or other standard adopted by various states.  RTD comments that because of the unique characteristics of an urban light rail system, a specific standard should not be adopted.  RTD comments that the phrase “safe sight distance” in the rule is sufficient since ultimately the Commission must approve the distance.  Several parties also commented that 7301(c) should only be applicable to grade crossings that do not have warning devices.   Since each crossing has unique characteristics, a specific standard should not be adopted.  RTD correctly states that the “safe sight distance” standard is sufficiently flexible for each grade crossing and that the Commission ultimately approves the safe sight distance standards as applicable to crossings on a case-by-case basis.

34. Proposed Rules 7321 through 7338 deal with railroad clearances.  Durango and Silverton comments that the clearances contained in Rules 7321 through 7337 are inappropriate clearances for narrow gauge railroads.  Durango and Silverton recommends that the railroad clearance rules should not apply to narrow gauge railroads.  The recommendation will be adopted.  Proposed Rule 7320 will read:  “Rules 7321 through 7328 apply to all standard gauge railroads, and railroad corporations.”

35. UP and BNSF recommend changes to the clearances stated in proposed Rule 7324, overhead clearances; 7325 side clearances; and 7326, track clearances.  The railroads recommend adoption of different clearances than stated in the rules.  The clearances found in the above rules are minimum standards.  

36. It is found and concluded that the proposed rules as modified by this recommended decision are reasonable and should be adopted.

37. Pursuant to the provisions of § 40-6-109, C.R.S., it is recommended that the Commission adopt the attached rules.

III. ORDER

A. The Commission Orders That:

1. The proposed rules regarding railroads attached to this Recommended Decision are adopted.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
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