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I. statement

1. By Decision No. C03-1372, mailed on December 15, 2003, the Commission issued Notice of Proposed Rulemaking.  The Commission stated that the intent of the proposed rules is to repeal and reenact with modifications the current rules found at 4 Code of Colorado Regulations (CCR) 723-5.

2. The proposed repeal and reenactment involves an effort by the Commission to revise and recodify the rules currently in effect.  The Commission stated in its notice that the proposed repeal and reenactment is intended to update the existing rules for water utilities; to adopt rules for water utilities which are consistent with other Commission rules; to improve administration and enforcement of relevant sections of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulation; and to overall improve the regulation relating to water companies and proceedings before the Commission.

3. Because this rulemaking proceeding is part of a comprehensive effort by the Commission to revise its rules, the Commission believed it was important to coordinate the instant rulemaking with other rulemaking proceedings currently before the Commission, such as the rules of practice and procedure, telecommunications, transportation, gas, railroads, steam, and electric.

4. The Commission referred the instant rulemaking proceeding to an Administrative Law Judge, and scheduled the first hearing for March 12, 2004.  A hearing was held on the proposed rules at the scheduled time.  Appearances were entered by Mr. Frank Shafer of the Staff of the Colorado Public Utilities Commission (Staff).  Mr. Shafer orally outlined the background of the instant rulemaking proceeding and presented an overview of the proposed repeal and reenactment of the rules.  No one else appeared at the hearing and no written comments were filed.

5. At the end of the hearing, it was orally announced that a second hearing would be held on September 3, 2004 at 10:00 a.m. at the Commission hearing room in Denver for the purpose of receiving comments.  Decision No. R04-0262-I mailed on March 15, 2004 scheduled a second hearing for September 3, 2004.

6. On September 3, 2004, the second hearing was held.  Frank Shafer appeared.  No other interested party appeared.  No oral or written comments were received or filed with the Commission.  At the conclusion of the second hearing, it was orally announced that a third hearing would be held on October 22, 2004 at 10:00 a.m. in Denver.  Decision No. R04-1061-I, mailed on September 7, 2004 was issued giving written notice to interested parties of the date for the third hearing.

7. On October 22, 2004, the third hearing was held as scheduled.  Frank Shafer once again appeared.  No other appearances or interested parties attended this hearing.  At the conclusion of this hearing, it was orally announced that a fourth and final hearing would be held on March 16, 2005 at 2:00 p.m.   It was also orally announced that any written comments were required to be filed no later than March 2, 2005.

8. On October 22, 2004, Decision No. R04-521 was issued scheduling the hearing for March 16, 2005.

9. The final hearing was held as scheduled on March 16, 2005. 

10. Pursuant to Section 40 –6-109, C.R.S., the record of this proceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

11. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-3-102, 40-3-103, 40-3-104.4, 40-4-101, 40-4-108, and 40-4-109, C.R.S.

12. The proposed rules provide a substantial change to the existing rules.  Some of the notable changes to the rules will be listed in the following paragraphs.

13. Certain sections contained in the existing Commission Rules of Practice and Procedure were moved into utility specific rules in order to make the rules, including the water rules, more complete and easier to use.  Therefore, rules moved from practice and procedure rules into the proposed water rules include annual reports moved from Rule 25 of the Commission’s Rules of Practice and Procedure to Rule 5006; advice letters were moved to Rule 5110; the process for new or changed tariffs were moved to 5109; transfers and merger applications were moved to Rule 5104; applications for certificates of public convenience and necessity were moved to Rule 5100 through 5102; applications to amend certificates of public convenience and necessity were moved to Rule 5103; securities applications were moved to Rule 5105; and refund applications were moved to Rule 5409.

14. New definitions were added to the definition section, 5001.  A definition of “affiliate” was added.  The definition is similar to the definition adopted by the Federal Communications Commission, 47 Code of Federal Regulations and in Part 32, the Uniform System of Accounts § 32.9000, glossary of terms.  The definition of “customer” has changed to define “customer” as a person who is currently receiving service from a utility regardless of the customer’s legal structure or status.  The proposed definition also includes customers who move within the service territory of the utility as an existing customer.  “Local office” and “principal place of businesses” have been added to the definition section.  Definitions for distribution and service line extensions have been added.

15. Proposed Rule 5005(b) adds a requirement that a water utility must maintain a current version of its tariffs on line if it has a public website.

16. Section 5002 was added to delineate under what circumstances an application needs to be filed and the information that needs to be included in the application.

17. Proposed Rule 5004 provides for dispute and informal complaint resolutions.  This section clarifies the distinction between customers’ disputes directly with the utility and informal complaints to the Public Utilities Commission, as well as recordkeeping requirements for both.  The rule also requires water utilities to maintain records of all customer inquiries.  Under this section, utilities must document these inquiries in writing.

18. Proposed Rules 5005 and 5006 were added concerning recordkeeping and reporting requirements.  A new section for tariff and contracts found in proposed Rule 5108 was added in order to provide a summary listing of rules that address utility tariff requirements.  

19. Proposed Rules 5100, 5101, and 5102 were added for certificates of public convenience and necessity for franchises, service territory, and facilities.  Proposed Rule 5101(a)(IV) contains a new requirement for water utilities to specify areas proposed to be served by the utility in section-township-range format, along with proposed service dates.  This requirement should provide for greater accuracy in determining service territory boundaries between utilities.

20. Proposed Rule 5204 changes the reporting requirements of water utilities for accidents.  The rule requires the utility to orally inform the Commission within two hours of an accident, and to submit a written report within 30 days of the accident.  This is a change from the current rules which require utilities to notify the Commission of an accident “as soon as possible.”  

21. Proposed Rule 5301 concerning location of service meters provides that the rules relating to the location of service meters apply as of the time of installation.  This modification was to ensure that existing meters could be grandfathered at their current location.

22. Proposed Rule 5304 provides that the schedule for meter testing for various meter sizes will be consistent with the American Water Works Association Standard C700-95, Table B.1.

23. Proposed Rules 5400(a)(VII) and (VIII) was added requiring that a water utility clearly show any unregulated charges or transferred balances on a customer’s bill.  The current rules do not require a utility to show unregulated charges or transferred balances on a customer’s bill.

24. Proposed Rule 5400(b) is new allowing water utilities to provide electronic billing rather than a printed bill for customers that make a request for electronic billing, where it is technically feasible for the company to do so.

25. Proposed Rule 5400(C) requires water utilities to retain customer billing records for two years.  The Commission needs these records for a two-year time period.

26. Proposed Rule 5401 provides a two-year liability time limit relating to meter and billing errors.  Staff suggests a change to Proposed Rule 5401(b) to provide that a utility pay interest in a case of over billing of customers.  The suggestion of Staff will be adopted.

27. Proposed Rule 5407, notice of discontinuance is changed to require that notice of disconnection be provided in a language other than English.  The rules contain a requirement that utilities must provide notice in a language other than English if the latest U.S. Census statistics show that at least 10 percent of the population in a utility’s service territory uses a specific language as their primary language.

28. It is found and concluded that the proposed rules as modified by this recommended decision are reasonable and will provide guidelines for jurisdictional water public utilities and customers of the utility.

29. Pursuant to the provisions of § 40-6-109, C.R.S., it is recommended that the Commission adopt the attached rules.

III. ORDER

A. The Commission Orders That:

1. The Proposed Rules Regulating Water Utilities, 4 Code of Colorado Regulations 723-5, attached to this Recommended Decision are adopted.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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