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I. STATEMENT  
1. On October 27, 2003, Cascade Village Condominium Association, Inc., and more than 25 individual customers of Mill Creek Water Sales & Distribution, LLC (Complainants), filed the Complaint which commenced this docket.  On December 2, 2003, Mill Creek Water Sales & Distribution, LLC (Mill Creek Water, MC Water, or Respondent ), filed its Answer and Motion to Dismiss.  Staff of the Commission (Staff) intervened.  These are the only parties.  

2. The parties proposed, and the Administrative Law Judge (ALJ) agreed, that hearing in this matter would be done in two phases.  The first phase would be an evidentiary hearing addressing the issue of whether Respondent is a public utility subject to the Commission’s jurisdiction.  If Respondent is found to be a public utility, the second phase would be an evidentiary hearing on the remaining issues in this proceeding.  

3. Pursuant to Decision No. R04-0358-I, a prehearing conference was held on June 22, 2004.  At that prehearing conference, the ALJ took up several then-pending motions and orally ruled on each.  This Order memorializes those rulings.  

4. The ALJ granted Respondent’s Motion to Accept Supplemental Affidavit of J. Randall Miller, accepted the Affidavit of J. Randall Miller, and struck the first sentence of ¶ 10 of that Affidavit.  The ALJ also allowed supplemental legal authority to be filed and considered.  

5. The ALJ denied Respondent’s Motion to Remove Cascade Village Condominium Association as a Party and granted, in part, Complainants’ Motion to Add Alternative Parties.  With respect to this motion, the ALJ granted Complainants’ request that Cascade Village Condominium Association-2004 (CVCA-2004) be added as an alternative complainant to the Cascade Village Condominium Association (CVCA) which filed the Complaint.  The ALJ left for factual development at the hearing the issues of which (if any) CVCA entity may have had authority to take what actions at what period of time and whether CVCA-2004 ratified actions of previous CVCA entities.  

6. The ALJ denied Respondent’s Motion to Strike Portions of Complainants’ Argument in Support of Their Motion for Summary Judgment.   

7. At the conclusion of the prehearing conference, the pending motions were:  cross-motions for summary judgment on the issue of Respondent’s status as a public utility (i.e., the Commission’s jurisdiction) and Respondent’s Motion to Dismiss with respect to its operation as a provider of sewer service (also an issue of Commission jurisdiction).  The supporting affidavits and documents provided an insufficient basis for a decision on these motions.  

8. Originally scheduled for hearing in December 2003, the hearing was delayed for some time on motions of the parties.  The phase one (i.e., jurisdictional) evidentiary hearing was held on July 27 and 28, 2004.  

9. At the hearing Complainants presented the testimony of Messrs. James Randall Miller (as an adverse witness), Mark Zempel, Robert H. Oppenheimer. and of Ms. Barbara Prose.  

10. Mr. Miller is the managing owner of Mill Creek Lodge Estates and of Respondent.  He has held this position since at least October 17, 2001.  

11. Mr. Zempel was associated in various capacities with Cascade Village Management Company, Cascade Village Investment Company, and other entities from June 1982 through October 17, 2001 and was also the owner of an undeveloped tract of land in the project.  He served as manager of Cascade Village Management Company from approximately 1983 through October 17, 2001 and was a member of the CVCA Board of Directors (Board) during that same period, sometimes serving as Secretary of the Board.  

12. Mr. Oppenheimer owns two condominium properties and is a member of CVCA.  He has served on the CVCA Board since 1999, sometimes serving as President or as Secretary of the Board.  

13. Ms. Prose worked for, and provided bookkeeping services to, Cascade Village Management Company from 1983 through October 17, 2001.  On the latter date, she began to provide bookkeeping services to Mill Creek Management Co., LLC.  At present, she provides bookkeeping services to CVCA.  Ms. Prose is the only bookkeeper who has worked for all the owners of the Cascade Village project and for CVCA.  

14. At the hearing Respondent presented the testimony of Messrs. Mark Zempel (as an adverse witness) and James Randall Miller.  

15. Hearing Exhibits No. 1 (with the exception of one tab) through and including No. 4 were offered and admitted into evidence.  Hearing Exhibit No. 1 consists of 15 tabs within each of which are numerous documents.
  In total there are 82 documents contained in Hearing Exhibit No. 1.  With the exception of Tab 14-1, all documents contained in Exhibit No. 1 were admitted into evidence.  

16. Following the hearing, the ALJ took this matter under advisement.  

II. FINDINGS OF FACT  
17. Complainants are the Cascade Village Condominium Association and individual condominium owners in Cascade Village and homeowners in Twilight Meadows at Cascade Village.  

18. Respondent is a limited liability company organized in, and in good standing in, Colorado.  

19. The development known as the Cascade Village property or project (Cascade Village project or the project) is located in San Juan County, near Durango, Colorado.  It consists of several buildings containing condominium units, the Benchmark Building, recreational facilities (e.g., tennis courts), the property surrounding these buildings and facilities, and some undeveloped land.  In total, the plat for the Cascade Village project includes 485 approved condominium units, of which 325 are not yet built.  At present, approximately 160 units (including facilities in the Benchmark Building) have been constructed, all of which receive water and sewer service from MC Water.  

20. The Benchmark Building is a multi-function building and is part of the Common Elements of the project.  It houses a commercial laundry facility operated by the management company, a restaurant, a grocery store, a ski-related business, an unknown number of convention rooms, an unknown number of guest rooms, a real estate business, and the CVCA’s office.  In addition, it has recreational facilities consisting of a swimming pool, a Jacuzzi, and a spa.  

21. CVCA operates a landscaping irrigation system in the project.  

Twilight Meadows is an enclave of single-family residences and undeveloped single family lots.  While it is part of the Cascade Village project, it is a development separate from CVCA.  To date, CVCA has not annexed Twilight Meadows in accordance with Article 15 of the Declaration of Covenants, Conditions and Restrictions for Cascade Village 

22. Condominiums.  Although they are not members of CVCA,
 property owners in Twilight Meadows historically have been treated as members of CVCA; have voted at CVCA membership meetings; and have been assessed and have paid dues to, and assessments made by, CVCA.  

23. The water system consists of water wells and well bores, two water storage tanks (total capacity of one million gallons), water mains, and water distribution lines (or pipes).  The wells and well bores are located on the east side of Highway 550 and above and north of the Cascade Village project.  They sit on property owned at present by Mill Creek Lodge Estates, LLC (MC Lodge Estates) or by Respondent, a subsidiary of MC Lodge Estates.  Well water is collected and flows through pipes to storage tanks which are located on land leased from the federal government.  From the storage tanks the water flows through pipes located under the streets and other portions of the project’s Common Elements to the CVCA condominia and other buildings.  The water main runs under a portion of the Common Elements and continues (in a generally west-by-southwest direction) to Twilight Meadows.  Extending from the water main and also located under Common Elements are the distribution lines which deliver water to the buildings and for other uses (such as irrigation).  Inside the condominium buildings and the Benchmark Building are lines which deliver the water to the individual units, users, and use sites.  

The sewage treatment system is an aeration system using a series of lagoons located on property owned by Respondent.  That property is located on the east side of Highway 550 and is sited lower than the Cascade Village project.  After the waste water is collected from 

24. the users and use sites, it flows through pipes located under the project’s Common Elements to the sewage treatment facilities.  The sewer system operates using gravity to move the waste water to the treatment facilities.  

25. The water system and the sewer system use separate pipes.  Both systems are located, at least in part, under the streets and other Common Elements of CVCA.  

26. The condominium units, the Benchmark Building, the irrigation system, and the Twilight Meadows residences use the water service and sewer service provided by MC Water.  

27. Other than Respondent and its predecessors, no entity or person has provided water service or sewer service to the Cascade Village project.  

28. Respondent is registered with the Colorado Department of Public Health and Environment as a public water system, as that term is defined in § 25-1.5-201(1), C.R.S.  Beginning in 1974, each of Respondent’s predecessors has been registered as a public water system, as that term is defined in § 25-1.5-201(1), C.R.S.  Respondent is both a water treatment and water distribution system and a wastewater treatment and wastewater collection system, as those terms are used by the Colorado Department of Public Health and Environment.  Hearing Exhibit No. 1 at Tab 12-5 through and including Tab 12-8.  

29. The original developer of the Cascade Village project was the Cascade Village Development Company Limited Partnership, and Geoffrey H. Edmunds was its president.  On June 12, 1981, the Cascade Village Development Company Limited Partnership, by its president Geoffrey Edmunds, signed the Declaration of Covenants, Conditions and Restrictions for Cascade Village Condominiums (Declaration of Covenants or Declaration).  Hearing Exhibit No. 1 at Tab 7-1.  The Declaration of Covenants was recorded with the County Recorder of San Juan County, Colorado.  

30. This document identifies the Declarant as Cascade Village Development Company Limited Partnership and its successors and assigns.  Pursuant to the document, the covenants and restrictions set forth there run with the land.  

31. As pertinent to this case, the Declaration of Covenants did several things and created legal relationships and responsibilities among and between the Cascade Village Development Company Limited Partnership, the CVCA, and the owners of the individual condominium units.  Article II described the property, defined the Common Elements and the Limited Common Elements, and established the ownership interest which the individual condominium owners have in the Common Elements.  Article III created utility and other easements.  Article V enumerated the responsibilities of CVCA with respect to maintenance and repair of Common Elements.  Article VII provided for the creation of the CVCA and allowed it to have articles and by-laws (which are subordinate to the Declaration of Covenants’ provisions).  Article IX created the Covenant for Maintenance Assessments and set out the purposes for which such assessments could be made.  

32. Several pertinent provisions of the Declaration were amended on December 1, 1982.
  The amendments were signed by Geoffrey H. Edmunds, General Partner of Cascade Village Development Company Limited Partnership.  These amendments were recorded.  

The Declaration of Covenants defines “Common Elements” as the entire project exclusive of the individual condominium units.  Hearing Exhibit No. 1 at Tab 7-1 at §§ 1.8 and 

33. 1.27.  The complete description of the Common Elements is found in id. at § 2.1, which states in relevant part:  

The COMMON ELEMENTS shall include all of the PROPERTY other than the UNITS.  The COMMON ELEMENTS shall include, but not be limited to, … all waste, water and gas pipes, ducts, conduits, wires, drainage lines, or other utility and installation meters and lines, all central or common heating and air conditioning units and facilities, compartments or installations of central services for public utilities, reservoirs, water tanks and pumps servicing other than one UNIT, premises and space for lodging[.]  

This definition is a term of art which appears throughout documents in this proceeding.  

34. Section 2.3 of the Declaration of Covenants, as amended, gives each unit an undivided interest in the Common Elements.  

35. Section 3.0 of the Declaration of Covenants creates the general utility easement.  As pertinent here, that section provides:  

There is hereby created an easement upon, across, over and under the PROPERTY for reasonable ingress, egress, installation, replacing, repairing or maintaining of all utilities, including, but not limited to water, sewer … .  By virtue of this easement, it shall be expressly permissible for the providing utility company to erect and maintain the necessary equipment on the PROPERTY … .  Notwithstanding anything to the contrary in this Section, no sewers, … water lines, or other utility or service lines may be installed or relocated on the PROPERTY except as initially programmed, approved and constructed by the DECLARANT or as approved by the BOARD.  

Emphasis supplied.  

36. The 1982 amendments added § 3.4(f) to the Declaration of Covenants.  This section limited the individual owner’s right of enjoyment to the Common Elements.  The right of enjoyment may not conflict with, and is limited by, the  

right of the DECLARANT or the ASSOCIATION to grant easements to non-members of the ASSOCIATION for ingress and egress over, through and across such streets, driveways, and parking areas as from time to time may exist upon the COMMON ELEMENTS and to grant easements to non-members of the ASSOCIATION for the installation, replacement, repair or maintenance of private utility lines, including, but not limited to, water, sewer, gas telephone, cable television and electricity.  

Emphasis supplied.  

37. Section 5.0 of the Declaration of Covenants sets out the duties of CVCA with respect to maintenance, repair, and improvements to the Common Elements.  As relevant here, that section provides:  

The ASSOCIATION’S duties for maintenance and repair of the COMMON ELEMENTS shall include the exterior portions of the UNITS and BUILDINGS, … all bearing walls, columns, floors, roofs, slabs, foundations, storage buildings and lobbies, water and sewer pipes, ducts, shoots [sic], conduits, wires and all other utility installations of the BUILDINGS, except the outlets thereof when located within UNITS.  All such repairs and maintenance shall be COMMON EXPENSES and shall be paid for by the ASSOCIATION.  The ASSOCIATION shall not be required to obtain the prior approval of the MEMBERS for any repairs or maintenance of the COMMON ELEMENTS regardless of the cost of such repairs of [sic] maintenance.  

Emphasis supplied.  

38. Article IX of the Declaration of Covenants addresses maintenance assessments.  Section 9.0 contains the individual owner’s agreement to pay assessments and agreement that assessments are a lien on the owner’s condominium unit(s).  Section 9.1 governs the purposes of assessments.  Among these are the payment of “expenses for maintenance repairs and replacements of COMMON ELEMENTS … [and] charges for water for the COMMON ELEMENTS and the UNITS[.]”  

39. There is no itemized list of the water facilities, sewer facilities, and waste water facilities included within the term Common Elements.  

40. Section 17.15 of the Declaration of Covenants was deleted and replaced in the 1982 amendment.  As amended, it required CVCA to “enter into agreements for the professional management of the ASSOCIATION or the PROJECT on such terms and conditions as are acceptable to the BOARD.”  

41. In 1982 CVCA was incorporated.  It was a not-for-profit corporation.  

42. At some point in 1983 Cascade Village Development Company Limited Partnership transferred ownership of the development to Cascade Village Investment Venture (CV Investment).  At that time, as the successor in interest to Cascade Village Development Company Limited Partnership, CV Investment became the Declarant under the Declaration of Covenants.  

43. From June 1982 through September 2000, CV Investment was owned, in whole or in part, by Geoffrey H. Edmunds.  Throughout this period Mr. Edmunds controlled CV Investment.  A company affiliated with CV Investment was Cascade Village Management Company (CV Management), a general partnership one of whose principals was Geoffrey H. Edmunds or an entity controlled by him.  At all times relevant to this case, Mr. Edmunds controlled CV Management.  

44. On January 1, 1984, CVCA and CV Management entered into a Management and Lease Agreement (1984 Agreement).  Hearing Exhibit No. 1 at Tab 3-1.  Mr. Geoffrey H. Edmunds, who was then president of CVCA, signed the 1984 Agreement on behalf of CVCA.
  The 1984 Agreement was an exclusive management contract under which only CV Management would manage, maintain, and operate the Common Elements of the project for a period of 20 years (an initial period of five years automatically renewed for three consecutive periods of five years each).  The agreement contained a provision under which it could be terminated before its expiration.  

45. Section 1.2 of the 1984 Agreement specifies the duties of CV Management as manager.  Among them, as relevant here, the manager was to perform (or to contract to have performed), at CVCA’s sole cost and expense, all of CVCA’s undertakings, duties, and responsibilities with respect to the Common Elements of the project as set out in the Declaration of Covenants.  This included repair and maintenance, inter alia, of “all waste, water, sewer and gas pipes, ducts, shoots [sic], conduits, pumps, wires, and all other utility installations of the Buildings except outlets located within the Units, and all other utility and installation meters and lines; … installations of central services for public utilities, reservoirs, water tanks and pumps servicing other than one Unit[.]”  Hearing Exhibit No. 1 at Tab 3-1 at § 1.2, A(5).  Another specific responsibility of CV Management was to make, on behalf of CVCA, “contracts for water, sewer disposal, gas, electricity, fuel, oil, telephone, cable television, exterminating, and other necessary services or utilities[.]”  Id. at § 1.2, A (10).  With respect to those contracts, the 1984 Agreement stated:  “All contracts of [CVCA] shall be executed by [CVCA] unless there is an emergency or unless [CV Management] is specifically directed by a resolution of the Board [of Directors of CVCA] to execute contracts as the agent of” CVCA.  Id.  

46. The 1984 Agreement gave CV Management the right of access to CVCA’s Common Elements to maintain utility service, including the water and sewer systems.  See, e.g., Declaration of Covenants at § 3 (easement created for installation, repair, and maintenance of, inter alia, water and sewer utility service); 1984 Agreement at § 1.2, A(5) (manager’s duty to operate, to maintain, to repair, and to make improvements to Common Elements, including water and sewer utility installations).  

47. A portion of the 1984 Agreement was CVCA’s lease to CV Management of portions of the Benchmark Building and of the land on which the laundry facilities were located.  The term was for the same period as the management agreement and contained a provision by which the lease could be terminated before its expiration.  The lease provided that CVCA (as lessor) would furnish, at its expense, all utility services, including water, for the leased premises.  

48. Effective January 1, 1990, CVCA was dissolved by action of the Colorado Secretary of State.  Following the dissolution, CVCA
 continued, without interruption, to operate under the name Cascade Village Condominium Association, Inc.  It conducted annual meetings, assessed and collected dues and special assessments, held elections, and maintained a Board.  Thus, notwithstanding its dissolution, CVCA continued to carry out its duties and responsibilities as established in the Declaration of Covenants and continued to conduct its business pursuant to the Declaration, CVCA’s Articles of Incorporation, and CVCA’s By-Laws.  As discussed infra, these actions were ratified subsequently.  

49. The Minutes of the CVCA Annual Meeting held in 1990 through 1996 and in 1998 reflect discussions concerning capital expenditures.  None of these expenditures relates to the water system or the sewer system.  According to those Minutes, the same is true of the maintenance expenses which were discussed.  

50. At the Second Quarterly Meeting of CVCA’s Board held on June 2, 1990, a question was raised about the water and sewer monthly fee of $65.  The Minutes state:  “The fee is set by Cascade Village Investment Venture, which owns the facility, and is not under control of” CVCA.”  Hearing Exhibit No. 1 at Tab 6-10 at 3.  

51. The Minutes of the CVCA Annual Meeting held on November 24, 1990 state “[t]he water and sewer facilities are currently being maintained by” CV Investment which made repairs to one of the water storage tanks.  Hearing Exhibit No. 1 at Tab 6-9 at 2.  

52. In the Minutes of the CVCA Annual Meeting held on November 30, 1991, there is discussion of water and sewer rates:  

[Mark] Zempel presented notice from Cascade Village Investment Venture that the charge for water and sewer on the individual condominiums will be increased to $70 per month, a $5 increase.  Zempel cited increased maintenance, government required changes in operation, and repairs such as replacement of division curtains at the treatment plant, painting and sandblasting of water storage tank, and buried line repairs, which cost over $29,000 last year as the reason.  The question of ownership of the facilities arose.  [CV Investment] is owned by Geoffrey Edmunds and [name of another individual], a Belgian investor. 

After additional discussion, a request was made to contact the Public Utilities Commission regarding the increase, however those in attendance favored having the Secretary write a letter to Geoffrey Edmunds with a proposed long term forecast of anticipated income and expense for the water and sewer district so that there would be no future surprises.  

Hearing Exhibit No. 1 at Tab 6-8 at 3 (emphasis supplied).  

53. According to the Minutes of the CVCA Annual Meeting held on November 28, 1992, Geoffrey Edmunds informed the Board that there would be no increase in the water and sewer rates unless there were increases in maintenance expenses associated with water facilities and water treatment facilities.  Hearing Exhibit No. 1 at Tab 6-7 at 3.  

54. According to the Minutes of the CVCA Annual Meeting held on November 27, 1993, Geoffrey Edmunds informed CVCA’s members that “the water [and] sewer facilities lost nearly $8000 again this year, and a new well had to be drilled.  He realized that this is a year of increased costs for the homeowners and would absorb the loss, but that a users fee increase was probable for next year.”  Hearing Exhibit No. 1 at Tab 6-6 at 3.  

55. In the Minutes of the CVCA Annual Meeting held on November 26, 1994, there is this discussion of water and sewer rates:  

A letter from Geoffrey Edmunds was reviewed by the Board regarding water and sewer users fees for 1995.  In 1991, Edmunds presented a budget for users fees stating the necessity to raise rates $5.00 in 1995.  At last years [sic] annual meeting Edmunds stated that the water and sewer facilities lost $8,000 but that he would not increase the rate until 1995 as promised.  The $5.00 rate increase will be in effect January 1[, 1995].  

Hearing Exhibit No. 1 at Tab 6-5 at 3.  

56. In the Minutes of the CVCA Annual Meeting held on November 26, 1995, water and sewer rates are again discussed:  

[Geoffrey] Edmunds discussed water and sewer users fee stating the need to raise the fee, in accordance with his letter to [CVCA], by $2 per unit per month, from $75 to $77.  [Condominium owner A] questioned users fees according to the size of the condominium.  Edmunds stated that he would study the fee based on fixtures (sink, toilet, etc.) for next year.  [Condominium owner B] stated that occupancy might be a greater factor than size.  [Condominium owner C] questioned consumption in the Entry building.  Edmunds stated that the Association currently paid no fee for water and sewer.  

Hearing Exhibit No. 1 at Tab 6-4 at 2.  

57. The Minutes of the CVCA Annual Meeting held on December 2, 1996, state:  

Water and sewer users fee’s [sic] were presented.  This summer drought necessitated the trucking of water by [CV Investment] to insure adequate water supply.  [CV Investment] will have to drill an additional well to insure a steady flow of water during drought years.  Although the cost to truck water was in excess of $20,000, a proposal to maintain studio, loft and one bedroom condominiums at the current users fees and raise two bedroom and three bedroom condominiums and homes, three dollars per month to $80.00, a 3.8% increase, was proposed.  

Hearing Exhibit No. 1 at Tab 6-3 at 3.  

58. On March 20, 1998, Mark Zempel wrote to Geoffrey Edmunds concerning the Declarant’s responsibility under the Declaration of Covenants for various repairs and homeowner/CVCA-identified building defects.  In this memorandum Mr. Zempel observed that “since [CV Investment] controls the [CVCA] votes, dues could be altered, rents decreased, fees increased, and water/sewer rates increased.”  Hearing Exhibit No. 4 at 2.  

59. In the Minutes of the CVCA Annual Meeting held in 1998, water and sewer rates were discussed:  

Final note, water and sewer rates will remain the same for 1999.  This will be the third year without an increase.  Additional expenses which occurred this year to the water and sewer system included a water line break near the tennis courts costing $10,000 to repair, and a line break near the water tank costing over $5,000.  In addition State regulations requested pumping the holding areas of the treatment facilities which costs in excess of $20,000.  An increase in rates will most likely occur in the year 2000 to assist in covering a portion of these expenses.  

Hearing Exhibit No. 1 at Tab 6-2 at 5.  

60. On March 30, 2000, a second Cascade Village Condominium Association, Inc. (CVCA-2000), was incorporated in Colorado as a not-for-profit owners’ association corporation.  Hearing Exhibit No. 1 at Tab 10-8.  The purpose of this corporation was “to enforce the terms and conditions of the” Declaration of Covenants.  Id. at 2.  The incorporators were John Molloy, Robert Oppenheimer, and Mark Zempel.  Id. at 3.  

For the entire period of 1983 (at the latest) through September 2000 (the date of sale to Mr. Zempel), Geoffrey H. Edmunds set the water rates and the sewer rates for the members of CVCA, and for any other person, who used the water system or the sewer system at issue in this proceeding.  There is no persuasive evidence that the CVCA membership voted on or approved any proposed increase or change in the water rates, in the sewer rates, or in the method of assessment (e.g., flat-rate for all units, occupancy, size of unit) adopted with respect to 

61. those rates.
  During this 17-year period, the only action which CVCA or its membership could and did take with respect to those rate-related issues was to discuss them with Mr. Edmunds in an attempt to persuade him to change his announced course of action.  

62. There appears to have been no clear delineation among and between CV Investment, CV Management, and other affiliated entities, all of which were controlled by Mr. Geoffrey H. Edmunds.  In addition, due to the voting authority given to CV Investment as the Declarant,
 there was scarcely any real or practical differentiation among and between CV Investment, Mr. Edmunds, and CVCA.  

63. CV Investment owned and operated the water company, the sewer company, and the facilities necessary to provide water and sewer service.  This included the facilities which were located on or under Common Elements.  CV Investment, as owner and operator of the water and sewer systems, had an easement for access to its facilities.  In addition, by virtue of the 1984 Agreement, CV Management had access to those systems and facilities for the purposes enumerated in that Agreement.  

64. In September 2000 Mark Zempel became the sole owner of CV Investment and CV Management when he purchased them from Geoffrey Edmunds.  CV Investment remained the successor in interest to Cascade Village Development Company Limited Partnership and, thus, the Declarant under the Declaration of Covenants.  In addition, the Zempel-owned CV Management continued to perform pursuant to the 1984 Agreement.  Mr. Zempel owned CV Investment until October 17, 2001.  

65. As sole owner of CV Investment and CV Management, Mr. Zempel maintained the water and sewer rates established by Mr. Edmunds.  

66. In the period 1983 through mid-October 2001, CV Management did everything with respect to water service from collecting the water to turning on water service in condominia and individual homes.  It did all work related to the water system and charged the expenses and costs to CV Investment.  CV Investment set the rates for water and sewer service and recouped the system-related costs and expenses through the rates it charged for water and sewer service.  

67. In the period 1983 through mid-October 2001, CV Management billed the individual owners of condominium units at Cascade Village and the homeowners in Twilight Meadows for water and sewer service.  During this 18-year period, CV Management remitted all payments received for water and sewer service (less management fees) to CV Investment, an affiliate of CV Management and the owner and operator of the water and sewer systems.  CVCA did not bill or collect for water and sewer service.  None of the money paid by Cascade Village condominium owners or Twilight Meadows homeowners for water and sewer service was remitted to CVCA, and CVCA did not have the use of any of the funds collected for water and sewer service.  

68. There is no evidence in the record to establish that CVCA purchased the water system and the sewer system, or any portion of those systems, from CV Investment.  

69. On October 17, 2001, CV Investment, Cascade Village Real Estate, LLC, and Mark Zempel sold all their interest in the Cascade Village project to MC Lodge Estates.  To assist in the transition, MC Lodge Estates retained Mr. Zempel’s services for a period of approximately six months.  From this fact, coupled with any due diligence inquiry which preceded the purchase, the ALJ finds that MC Lodge Estates had actual knowledge or should have known of CV Investment’s 18-year course of conduct and dealing with respect to water and sewer service to the Cascade Village project.  

70. The October 2001 sale included, inter alia, the sale and conveyance of water rights appurtenant to the Cascade Village project as shown on the amended master plan map recorded in February 1996.  By this agreement MC Lodge Estates acquired the water facilities and the sewer facilities (including the waste water treatment facilities) from CV Investment.  The purchase agreement does not contain an allocation of a portion of the purchase price to the water system or to the sewer system.  

71. By purchasing 100 percent interest in the Cascade Village project, MC Lodge Estates became the successor in interest to Cascade Village Development Company Limited Partnership and, thus, the Declarant under the Declaration of Covenants.  

72. MC Lodge Estates is owned 50 percent by Mr. James Randall Miller, who is the managing owner, and 50 percent by two persons who reside in Texas.  MC Lodge Estates is the manager and 100 percent owner of Respondent MC Water and is the manager and 100 percent owner of Mill Creek Management Co., LLC (MC Management).  Thus, MC Water and MC Management are affiliated companies; and each is controlled by MC Lodge Estates.  There does not appear to have been a clear delineation among and between the Mill Creek entities, all of which were controlled by Mr. James Randall Miller.  

73. By a Water Rights Agreement dated October 18, 2001 (2001 Water Rights Agreement), MC Lodge Estates conveyed “all of its existing water rights, water lines, water tanks and related equipment” to MC Water.  Hearing Exhibit No. 1 at Tab 2-5.  The agreement conveyed water and sewer assets but does list the specific assets transferred.  

74. In the 2001 Water Rights Agreement, MC Water appointed MC Management  

as its exclusive independent contractor to market and enter into contracts to sell such water rights on behalf of [MC Water] at the sole discretion of [MC Management].  [MC Water] agrees to provide such water to third parties in accordance with agreements entered into by [MC Management].  [MC Management] shall repair and maintain all water lines, water tanks, pumps and related equipment associated with the delivery of water to third parties, and any and all costs to repair and maintain such water lines, water tanks, pumps, and related equipment shall be borne by [MC Management].  … The term of this management agreement shall be a period of twenty (20) years with such term to be automatically extended for successive one (1) year periods unless written notice of intent not to extend the agreement is provided by [either party].  

Id. at 1 (emphasis supplied).  
75. By a Bill of Sale and Assignment, also dated October 18, 2001, MC Lodge Estates sold to MC Water the water rights which were the subject of the 2001 Water Rights Agreement and “all tangible personal property, equipment, and water tanks owned by [MC Lodge Estates] and utilized in connection with” those water rights.  Hearing Exhibit No. 1 at Tab 2-6 at 1.  Although the parties to the sale understood that sale to cover the water and the sewer systems, there was no listing of the personal property and equipment sold.  

76. MC Management, as the contracting agent for MC Water, and CVCA did not enter into a written contract for water and sewer service.  Instead, MC Management adopted, operated under, and conducted its business with CVCA in accordance with the 1984 Agreement; and that agreement served as the basis for CVCA’s receiving water and sewer service from MC Water.  

77. On October 18, 2001, MC Water began providing water and sewer service to CVCA condominium owners and to Twilight Meadows homeowners.  There is no evidence that MC Management, as contracting agent for MC Water, entered into individual water and sewer contracts with the Twilight Meadows homeowners or with the individual CVCA condominium owners.
  

78. On October 9, 2002, MC Management obtained an opinion from its counsel interpreting the 1984 Agreement.  MC Management requested the opinion because it had incurred expenses repairing a break in a 12-inch main pipe, which break occurred between the water tanks and the cutoff valves at the north end of the tennis courts in the Cascade Village project and under the Common Elements.  MC Management’s counsel read the 1984 Agreement as requiring the management company to enter into contracts or agreements to provide utility services, including water, to CVCA members and to repair any equipment necessary to providing that service.  According to the legal opinion, CVCA was obligated to reimburse MC Management for such expenses.  Hearing Exhibit No. 2.  

79. Notwithstanding this legal opinion, MC Management did not charge the 12-inch main pipe break-related expenses, or any other expenses pertaining to the water and sewer system, back to CVCA.  Hearing Exhibit No. 1 at Tabs 8-1 and 8-2.  This practice not to charge CVCA was consistent with, and continued, CV Investment’s prior practice not to charge CVCA for repairs to, and maintenance of, the water and sewer system, irrespective of where in or under the Common Elements those repairs were made or the maintenance occurred.  

80. Similarly, when maintenance or repairs were necessary in Twilight Meadows, MC Management did the work (through contractors) and absorbed the costs and expenses.  MC Management did not charge the individual homeowner.  This practice not to charge the homeowner was consistent with, and continued, CV Investment’s prior practice.  

81. On February 4, 2003, MC Water filed its annual Safe Drinking Water Information System Inventory Form with the Colorado Water Quality Control Division.  In that filing MC Water reported that, depending on the time of year, it provides water service to between 239 and 469 persons each day and that the majority of those are a transient population.  Hearing Exhibit No. 1 at Tab 12-9 at 3.    

82. On February 17, 2003, Mill Creek Realty, LLC, on behalf of MC Water, sent a letter to “All Twilight Meadows Lot Owners” informing them that water and sewer tap fees were under review and could increase; that the tap fees of the Purgatory Metro Water District were $15,950; and that MC Water was offering “a one time opportunity for the current owners to buy a tap fee at the older price to cover both the services.  The price is currently set at $14,000.00 for both the water and sewer tap fee.  …  This simply reserves the right to have the service available for use.”  Hearing Exhibit No. 1 at Tab 9-2.  The offer expired on March 31, 2003.  Id.  

83. On February 21, 2003, MC Management served formal written notice on the CVCA Board that the 1984 Agreement would terminate on March 31, 2003.  The notice also informed the CVCA Board that MC Management had “contracted on behalf of [CVCA] with [MC Water] for water and sewage disposal”; that the “contract for those services has been on favorable terms on a month to month basis”;
 and that, “commencing on April 1, 2003, [CVCA would] need to make appropriate new arrangements for those services.”  Hearing Exhibit No. 1 at Tab 3-2.  

84. In the period October 2001 through the end of March 2003, MC Management billed MC Water, and not CVCA, for MC Management’s expenses and time related to the water and sewer systems.  Id. at Tab 8-1 at ¶ 6.  In that same period and notwithstanding any new or increased expenses or capital costs, MC Water did not raise the water and sewer rates.  It maintained the rates and the rate structure established by CV Investment.  

85. In the period October 2001 through the end of March 2003, MC Management billed all individual owners of condominium units at Cascade Village and owners of homes in Twilight Meadows for water and sewer service.  During this 17-month period, MC Management remitted all payments received for water and sewer to MC Water.  CVCA did not bill or collect for water and sewer service.  None of the money paid by Cascade Village condominium owners or Twilight Meadows homeowners for water and sewer service was remitted to CVCA, and CVCA did not have the use of any of the funds collected for water and sewer service.  This treatment continued without interruption the practice of the prior management company, CV Management, which collected and sent the water and sewer fees directly to CV Investment.  

86. On March 31, 2003, CVCA, MC Management, MC Lodge Estates, and MC Water entered into an Agreement (2003 Agreement).  Hearing Exhibit No. 1 at Tab 4-1.  That Agreement covered several items including, as pertinent here, water and sewer services.  

87. Paragraph 5 of the 2003 Agreement is a Water and Sewer Agreement and is the only contract which has ever existed between MC Water and CVCA for water and sewer service.  This arrangement was to be of limited duration.  That paragraph (emphasis supplied) states that MC Management’s and MC Water’s  

previous contractual agreements relating to the providing of potable water and sewer services to [CVCA] or the owners comprising [CVCA], terminates [sic] as of April 1, 2003.  For the period April 1, 2003 through December 31, 2003, [MC Water] agrees to provide and deliver potable water and sewer services directly to [CVCA] for condominiums, Twilight Meadow homes and the Benchmark Building at the rate of $12,000.00 per month.  This sum is due and payable to [MC Water] on or before the 5th day of each month, commencing April, 2003.  [MC Water] reserves the right to restrict the [CVCA’s] use of potable water for Cascade Village irrigation and landscaping purposes, and [to] adjust the monthly rate if usage exceeds 125% of 2002 amounts.  In connection with this water and sewer agreement, [MC Water] shall not be liable to [CVCA] for failure to provide or deliver these water and sewer services if such failure is caused by accident, act of God, fire, strikes, riots, war, shortage in seasonal water supply, drought or any other cause beyond the reasonable control of [MC Water].  

By subsequent agreement of the parties, this arrangement continues in effect.  

88. MC Water charges a single fee for both water and sewer service, and the $12,000 covers both.  Since April 2003 CVCA’s monthly remittance to MC Water has been -- and continues to be -- $12,000.  Of this amount, $10,542 represents the water and sewer payments from the CVCA condominium owners and the Twilight Meadows homeowners, and $1,548 represents CVCA’s payment to MC Water for water and sewer service to the Benchmark Building, which is part of the Common Elements.  Apparently, no portion of the $12,000 is paid by CVCA to cover its irrigation use of the potable water delivered by MC Water.  

89. Prior to April 1, 2003, and any document or agreement to the contrary notwithstanding, CVCA did not pay for water and sewer service to the Benchmark Building.  Since April 1, 2003 CVCA, in its own right, has paid for that service.  

90. During the nine-month period established in the 2003 Agreement,
 CVCA intended to explore available options for water and sewer service; to investigate the factors which go into the water and sewer rates; and to acquire some expertise about water and sewer rates.  In addition, and if they were willing to do so, MC Water and CVCA were to negotiate an arrangement of longer duration.  

91. Starting in April 2003 and continuing to the present, CVCA bills Cascade Village condominium owners and Twilight Meadows homeowners for water and sewer service.  This arrangement is the first time that CVCA has billed and collected for water and sewer service.  This was intended to be a temporary arrangement and began when MC Management terminated the 1984 Agreement.  Although CVCA bills and collects from the 125 Cascade Village condominium owners
 and from 5 Twilight Meadows homeowners
 for water and sewer service, CVCA pays the collected fees to MC Water.  CVCA has not had, and does not have, the use of any of the fees collected for water and sewer service.  This treatment is consistent with the practice of:  (a) MC Management, which collected and sent the water and sewer fees directly to MC Water; and (b) CV Management, which collected and sent the water and sewer fees directly to CV Investment.  

92. On May 1, 2003, CVCA entered into a Management Agreement with DSC/Purgatory, LLC, doing business as Durango Mountain Resort (DSC/Purgatory), under which DSC/Purgatory is to manage, to maintain, and to operate the Common Elements of the Cascade Village Condominiums.  Among the duties of DSC/Purgatory is the obligation to maintain and to repair “all waste, water, sewer and gas pipes, ducts, shoots [sic], conduits, pumps, wires, and all other utility installations of the Buildings except outlets located within Units, and all other utility and installation meters and lines[.]”  Hearing Exhibit No. 1 at Tab 13-2 at ¶ 2.A(8).  CVCA is to reimburse DSC/Purgatory for all obligations, expenses, and costs incurred on behalf of CVCA.  Id. at ¶ 2.B.  As of the date of the hearing, DSC/Purgatory had not done any repair or maintenance to the sewer and water systems at Cascade Village.  

93. On May 1, 2003, CVCA and DSC/Purgatory entered into a Lease Agreement under which DSC/Purgatory leased the Benchmark Building and other areas.  Hearing Exhibit No. 1 at Tab 13-1.  In that agreement at ¶ 3.D, CVCA agreed to pay the base rate for utilities, including water; and DSC/Purgatory agreed to pay the costs in excess of the base rate.  

94. At its July 9, 2003 meeting, the CVCA Board directed one of its members to contact CVCA’s counsel about water system questions with the notation that Cascade Village “needs its own water system.”  Hearing Exhibit No. 1 at Tab 15-2.  At about the same time as that Board meeting, CVCA contacted MC Water to inquire about obtaining a long-term contract for water and sewer service; CVCA sought a 50-year arrangement.  

95. On August 19, 2003, MC Water transmitted to CVCA a proposed Water and Sewer Agreement.
  Hearing Exhibit No. 1 at Tab 1-3 (transmittal letter); id. at Tab 1-1 (proposed Water and Sewer Agreement).  The proposed agreement was not executed.  

96. The proposed Water and Sewer Agreement was drafted by MC Lodge Estates on behalf of MC Water; by Mr. James Randall Miller, the managing owner of both MC Lodge Estates and MC Water; and by water experts and consultants hired by MC Lodge Estates.
  The proposed Water and Sewer Agreement was drafted with no input from CVCA or its members, other than Mr. Miller.
  

97. The proposed Water and Sewer Agreement contains MC Lodge Estates’ and MC Water’s understanding of the ownership, management, and operation of the water and sewer systems as that understanding existed in August 2003.
  

There are many provisions of the proposed Water and Sewer Agreement which are pertinent here.  First, the proposed Water and Sewer Agreement states:  “Mill Creek is the owner and operator of the water and sewer systems that currently serve [CVCA] and its members.”  Hearing Exhibit No. 1 at Tab 1-1 at 1.  Second, throughout the document, the proposed Water and Sewer Agreement refers to and treats CVCA as an entity separate and apart from its individual members.
  Third, the document addresses the need for capital improvements to the water and sewer systems and provides that CVCA agrees to pay for the necessary capital improvements of the entire water and sewer system and will assess its members for those costs.  In addition, “[MC Water] will bill the owners of the Twilight Meadow at Cascade Village 

98. separately for their share of the capital improvements” identified in Exhibit B to the proposed Water and Sewer Agreement.  Id. at 4.  Fourth, the proposed Water and Sewer Agreement states that MC Water  

has the right to serve other properties from the water and sewer system, including but not limited to the lots in the Twilight Meadow at Cascade Village, and all property included within the Cascade Master Plan, as described in the records of the San Juan County Clerk and Recorder.  The [CVCA] shall not be required to pay for installation or maintenance of any infrastructure that is used exclusively to serve such properties.  Additionally, such other properties which are currently receiving service from the water and sewer systems shall pay their pro rata share of installation and maintenance costs associated with infrastructure that is used to serve both the [CVCA] and such other properties.  

Id. at 5.  Fifth, the water and sewer systems are treated essentially as one system.  

99. Appended to the proposed Water and Sewer Agreement are Rules and Regulations of Cascade Water and Sewer Systems (Cascade Regulations).  Section 1.3 provides that, in addition to the property identified as the service area,
 MC Water “may serve other properties which [MC Water] may from time to time contract to serve[.]”  See also Section 10.2 (service outside service area).  

100. Section 2.9 defines “sewer system” as “the sewer collection lines, sewer mains, sewer treatment plant, and all other sewer-related facilities and infrastructure owned and operated by” MC Water.
  Section 2.17 defines “water system” as “all water wells, pumps, water mains, distribution lines, curb valves, water meters, fire hydrants, storage facilities and any other water facilities owned and operated by” MC Water.
  

101. Section 3.2 states that MC Water is responsible for the operation and maintenance of the facilities it owns and uses in conjunction with the Cascade water and sewer systems.
  These facilities include, inter alia, the water and sewer mains and the water and sewer distribution lines.  That Section also provides that MC Water “is not liable or responsible for lines and facilities owned by the Homeowner.”
 
  

102. Section 4.9 of the Cascade Regulations states that, “[e]xcept as approved in writing by [MC Water], the water received from the Water System shall be the only water the Homeowners use on their properties.”  Section 5.3 prohibits unauthorized connection to the water system and provides that MC Water may remove any unauthorized connection and charge the responsible party for the cost of removal.  Section 5.4 provides that MC Water may discontinue water service to a homeowner who connects her/his/its service line to a water source other than MC Water’s facilities.  

103. Section 8.1 requires the installation of water meters at the point of connection to the water main or water distribution line.  Section 8.2 requires the meter pits in which the meters are placed “generally [to] be located inside and adjacent to the property boundary” of the Homeowner.  

104. Article XI of the Cascade Regulations pertains to discontinuance of water service.  Article XII pertains to service rates, fees, and billing.  Article XIV pertains to water use restrictions and rationing.
  

105. Article XV pertains to violations of the Cascade Regulations.  Section 15.2 delineates the remedies available to MC Water.  Among those remedies, MC Water “shall have an automatic lien on the Homeowner’s property that is being served by the Water or Sewer Systems for all delinquent amounts due to [MC Water], and shall have the right to foreclose on such lien.”  Id.  

106. As outlined above, the Cascade Regulations contain numerous water system-related provisions.  There are no parallel provisions concerning the sewer system.  For all practical purposes (e.g., service area, connection to system and commencement of service, discontinuance of service, remedies) and as reflected in the Cascade Regulations, MC Water treats the water system and the sewer system as one system.  In addition, the rates for water and sewer service are combined, undifferentiated rates.  Cascade Regulations at Appendix B.  Finally, although MC Water’s initial estimate of the cost of necessary capital improvements separates water system costs from sewer system costs, there is a combined contingency fund for the water and sewer systems.  Proposed Water and Sewer Service Agreement at Exhibit B.  

107. The statement that MC Water owns the water and sewer systems is consistent with the way in which MC Water and its predecessors have acted with respect to those systems.  These entities have acted in all respects and at all times as if they owned and controlled the systems, up to the point at which the water service lines and the sewer service lines are on individually-owned property or enter Common Element buildings, such as the Benchmark Building.  

108. On November 26, 2003, MC Water filed a verified Application for Finding of Reasonable Diligence for Edmunds Cascade Diversion in the Colorado District Court, Water Division No. 7, in Durango, Colorado.  Hearing Exhibit No. 1 at Tab 12-1.  In that filing at ¶ 3.F, MC Water stated that the types of use for the water are:  “Domestic, municipal, commercial, irrigation, recreation and aesthetic purposes.”  At ¶ 4, MC Water stated that it “purchased the water and sewer systems that currently serve Cascade Village and other properties located within the Master Plan.”  

109. On October 31, 2003, MC Lodge Estates filed in District Court for San Juan County its Second Amended Complaint against CVCA and CVCA-2000.  MC Lodge Estates claimed that CVCA-2000 was not properly constituted and had taken unauthorized actions.  The complaint sought declaratory judgments concerning CVCA-2000’s authority and actions it had taken, appointment of a receiver, and injunctive relief.  MC Lodge Estates and CVCA settled this civil action in December 2003,
 after which Cascade Village Condominium Association-2004, Inc. (CVCA-2004) was incorporated.  The district court approved the settlement on February 19, 2004.  The Stipulated Order stated that CVCA-2004 “shall be the successor association [to the original CVCA] and shall be the official association set forth in pertinent covenants” of the Declaration of Covenants.  Hearing Exhibit No. 1 at Tab 11-3 at ¶ 1.  

110. The Articles of Incorporation of CVCA-2004 were filed January 29, 2004.
  They state that CVCA-2004 is the Association referenced in the Declaration of Covenants and is the valid successor to the original CVCA, which was formed in 1982 and involuntarily dissolved by the Colorado Secretary of State in 1990.  Hearing Exhibit No. 1 at Tab 10-3.  

111. On June 25, 2004, the Board of Directors of CVCA-2004 approved a resolution addressing the actions taken by CVCA since dissolution of the original CVCA on January 1, 1990.  Hearing Exhibit No. 1 at Tab 10-1.  The resolution recites the history of CVCA and specifically references the instant proceeding and MC Water’s motion to dismiss based on the assertion that CVCA has no standing to bring the Complaint.  The Board resolved  

that the Board of Directors has determined that all of the legal acts of the past and present Board of Directors and Officers of [CVCA] made in good faith between 1990 to the present for [CVCA] are hereby RATIFIED, APPROVED, and CONFIRMED as if authorized originally by the Board of Directors[.]  

Id. at 2.  

112. CVCA-2004 approved the Board resolution at its annual meeting held on June 26, 2004.  Hearing Exhibit No. 1 at Tab 10-2.  

113. In the Summary Statement of Agreement in Principle dated December 29, 2003, CVCA “immediately relinquish[ed] and quit claim[ed] any rights or claims it may have to Cascade Amended Master Plan Parcel 2-C (the ‘Storm Peak Tract’)[.]”  Hearing Exhibit No. 1 at Tab 11-2 at ¶ 4.  On February 23, 2004, MC Water sold 20 water taps and 20 sewer taps to Mr. Alix Kogan.  These taps were sold to provide water and sewer service to new town homes to be constructed in the Storm Peak Tract.
  Hearing Exhibit No. 1 at Tab 9-1.  

114. At the time of the contract and sale, the Storm Peak Tract was not part of CVCA.  MC Water did not give any portion of the $30,000 purchase price to CVCA.  To provide water and sewer service to the taps sold to Mr. Kogan, MC Water would need to use the water system and the sewer system located under the project’s Common Elements.  Hearing Exhibit No. 1 at Tab 16-1.  

115. On May 20, 2004, MC Water sold one water tap and one sewer tap to Mr. Billy Brazil as trustee for the Billie Jean Cody Brazil Trust.  These taps were for land located in Twilight Meadows at Cascade Village.  Hearing Exhibit No. 1 at Tab 9-3.  At the time of this sale Twilight Meadows at Cascade Village was not a part of CVCA, and at no time was Twilight Meadows a part of CVCA.  

116. The water and sewer facilities have sufficient capacity to serve the number of units approved under the master plan for the project.  There are 485 units approved; this includes the condominium buildings which are part of CVCA, the Common Elements buildings (e.g., the Benchmark Building), and the individual residences located in Twilight Meadows.  

117. Each water tap and sewer tap sold by MC Water impresses the water and sewer systems, including (e.g.) system water pressure, water rights, sewage disposal capacity, and treatment capacity, and served as a reservation by the purchaser of its right to obtain water and sewer service from MC Water.  When MC Water established its tap fees, it considered the impact which the new customer(s) would have on the delivered water capacity and on the waste treatment facility’s capacity.  

118. As of June 22, 2004, MC Management no longer does maintenance on or makes repairs to the water and sewer systems.  

119. The individuals who use the water and sewer systems change over time and often are not members of CVCA.  Ownership of the various Cascade Village condominium units changes with some frequency as units are transferred to new owners.  In addition, it frequently happens that an owner rents her condominium on a short-term or on a long-term basis; a renter is not a member of CVCA.  Further, the Benchmark Building has guest rooms for short-term stays (for example, for a ski weekend); a guest is not a member of CVCA.  Finally, property owners in Twilight Meadows and in the Storm Peak Tract are not members of CVCA.  

120. CV Investment contracted to provide sewer service to the Colorado Department of Transportation, and MC Water continued to provide that service until expiration of the contract.  The residences or buildings to which that service was provided are not part of CVCA and are located on property that is not part of the Cascade Village project.  Although that contract has expired, there is no restriction on MC Water’s ability to enter into another such contract in the future.  

121. MC Water is the only economically-feasible source of water for the Cascade Village project.  The closest alternative source of water is the Purgatory Metro Water District, which is located over one mile from the project.  In late 2003 Mr. Oppenheimer investigated the possibility of using Purgatory Metro Water District to provide water service to the Cascade Village project.  He learned that the cost to connect to the Purgatory Metro Water District system would be “significant” and that the Purgatory Metro Water District tap fees were “significant.”  Although “significant” was not quantified on the record, the up-front expense (e.g., construction costs and capital outlay) and the tap fees were high enough vis-à-vis MC Water’s water and sewer rates and fees to end exploration of using Purgatory Metro Water District.  

122. MC Water is the only realistic and economically-feasible source for sewer service for the Cascade Village project.  A septic tank and leach field is not a viable option for a condominium owner because, aside from the cost, the facilities would have to be placed on Common Elements and the use would have to be approved by CVCA’s Board or membership; that approval would be unlikely.  In addition, while there is a lagoon system at the Purgatory Metro Water District, the facilities are located over one mile from the Cascade Village project and are at a higher elevation than the project.  To move waste water to the Purgatory Metro Water District lagoons would require a pumping station and buried pipes; the cost of constructing these facilities is estimated at over $1,000,000.  Given the small number of persons who could be assessed for those capital costs, this option is neither economically feasible nor realistic.  

123. Over time CVCA has increased its membership dues and has made special assessments in accordance with the Declaration of Covenants.  No dues increase and no special assessment was predicated on water and sewer service; and none was predicated on the need to recover expenses or capital costs of installing, maintaining, or repairing the water and sewer systems.  

124. The Declaration of Covenants contains no reference to tap fees.  At no time has CVCA assessed its members for, or collected from its members, any tap fees.  

125. MC Water has no Certificate of Public Convenience and Necessity to provide water service or sewer service to the Cascade Village project.  MC Water’s rates and charges for water service and sewer service have not been submitted, by a tariff filing or otherwise, to the Commission for approval.  

III. APPLICABLE LAW  
126. Article XXV of the Colorado Constitution grants to the Commission the power to regulate public utilities.  

127. As pertinent here, § 40-1-103(1)(a), C.R.S., defines a public utility subject to the Commission’s jurisdiction as:  

every … pipeline corporation, … water corporation, [or] person,  … operating for the purpose of supplying the public for domestic, … or public uses and any corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of [title 40, C.R.S.].  

Emphasis supplied.  

128. Section 40-1-1102(5), C.R.S., defines “person” as “any individual, firm, partnership, corporation, company, association, joint stock association, and other legal entity.”  The statute contains no definition of either pipeline corporation or water corporation.  

129. The Colorado Supreme Court has adopted the statutory test stated in § 40-1-103(1)(a), C.R.S., to determine whether an entity is a public utility subject to the jurisdiction of the Commission.  Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) (Denver Water Board).  Simply stated and as pertinent to this case, there are three criteria for designation as a public utility:  (a) one must be one of the listed entities; (b) one must operate for the purpose of supplying the public; and (c) one must supply the public for domestic or public uses.  Once one is determined to meet the statutory criteria, it is necessary to determine if a constitutional or statutory exemption exists pursuant to which one is not regulated.
  Denver Water Board, 718 P.2d at 243.  As the supreme court observed, the term public utility “is broadly defined in” that statutory provision.  Id. at 243.  

130. In addition, “whether [an entity] is or is not a public utility depends upon what it does[.]”  Colorado Utilities Corporation v. Public Utilities Commission, 99 Colo. 189, 199, 61 P.2d 849, _____ (1936).  Thus, public utility status is a mixed question of law and fact.  Decision No. R96-0631.  

131. The Commission has issued numerous decisions applying the Denver Water Board test.  Of particular interest here is the evolution of the proof required to meet the “operating for the purpose of supplying the public” criterion.  Initially, the Commission suggested that, to meet this criterion, one must be serving the public at large and that the ability of members of the public to demand and to receive service from an entity was a significant indication of public utility status.  Decision No. C95-0215 at 5-6.  Thereafter the Commission tempered that view and determined that “indiscriminate service to all of the public within an entity’s capacity is not a required element for classification of that entity as a public utility.”  Decision No. C99-1120 at 6.  The Commission went on to find in that Decision that an entity was “serving the public through its 169 [water] taps” and that it was “a public utility subject to Commission jurisdiction even if [it] does not advertise and does not [at present] desire to hook up additional customers.”  Id. at 8-9.  More recently the Commission has “determined that one of [the entities listed in § 40-1-103(1)(a), C.R.S.], such as a pipeline corporation, would become a public utility by offering service to any third (i.e., unaffiliated) party for compensation.”  Decision No. C02-1224 at 9, citing with approval Decisions No. C99-1330 and No. C00-0076.  

132. Section 25-1.5-201, C.R.S., defines “public water systems” as  

systems for the provision to the public of piped water for human consumption, if such system has at least fifteen service connections or regularly serves at least twenty-five individuals.  Such term includes:   

(a)
Any collection, treatment, storage, and distribution facilities under control of the operator of such system and used primarily in connection with such system; and 

(b) 
Any collection or pretreatment storage facilities not under such control which are used primarily in connection with such system.  

IV. DISCUSSION AND CONCLUSION  
133. The threshold issue in this case, and the issue to be resolved in this Order, is whether Respondent is a public utility under the provisions of Article XXV of the Colorado Constitution and § 40-1-103(1)(a), C.R.S.  This presents a mixed question of law and fact.  By agreement of the parties, determination of MC Water’s status is a precondition to hearing the merits of the Complaint.  

134. Complainants bear the burden of proof by a preponderance of the evidence.
  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-82(a).  To prevail in this case, they must establish by the weight of the evidence that MC Water is a pipeline corporation, a water corporation, or a person and is “operating for the purpose of supplying the public for domestic … or public uses” (§ 40-1-103(1)(a), C.R.S.) with respect to the water system and the sewer system.  

135. The ALJ finds and concludes that Complainants have met their burden of proof.  The Commission has jurisdiction over Respondent because, with respect to both the water operation and the sewer operation, it is a public utility under the statutory test articulated by the Colorado Supreme Court in Denver Water Board.  

A. Respondent is a Public Utility

136. The evidence of record establishes that Respondent is a water corporation, and there is no serious dispute as to this point.  In addition, the evidence of record establishes that Respondent is a person (i.e., a legal entity), an issue as to which there is no dispute.  Thus, Respondent meets the first part of the test.
  

137. Turning to the issue of whether MC Water operates for the purpose of supplying the public for domestic or public use, the evidence clearly supports a finding that it does.
  

138. Respondent provides water and sewer service directly to Cascade Village condominium owners for their domestic use, to Twilight Meadows homeowners for their domestic use, and to CVCA for its public use.
  Respondent currently serves 140 units.  In addition, Respondent has sold at least an additional 21 water taps and 21 sewer taps which are not yet connected but which Respondent has an obligation to serve upon connection.  Further, Respondent is prepared, and has the facilities and capacity, to provide water service and sewer service to all 485 units approved for the Cascade Village project.  Thus, Respondent is committed to serve the water taps and sewer taps of both the existing units and the planned units.  

MC Water has registered as a public water system.  The basic criteria for that registration is that the water system is one “for the provision to the public of piped water for human consumption [and the system] has at least fifteen service connections or regularly serves at least twenty-five individuals.”  Section 25-1.5-201, C.R.S.  By self-registering as a public water system, MC Water admitted that it serves the public.  In addition, and by its own admission, MC Water serves approximately 200 to 450 persons each day, depending on the season.  Hearing Exhibit No. 1 at Tab 12-9 at 3.  Moreover, in a filing in a Water Court 

139. proceeding, Respondent described the uses to which its water is put as:  “Domestic, municipal, commercial, irrigation, recreation and aesthetic purposes.”  Hearing Exhibit No. 1 at Tab 12-1.  Domestic purposes, ipso facto, are domestic uses; and municipal, irrigation, and recreation purposes are public uses.  Finally, in filings made as a public water system, MC Water self-described its operation as being both a water treatment and water distribution system and a wastewater treatment and wastewater collection system.  Hearing Exhibit No. 1 at Tab 12-5 through and including Tab 12-8.  

140. Respondent is the only water service and sewer service supplier to the Cascade Village project.  Although there was some investigation into the possibility of connecting the Cascade Village project to the Purgatory Metro Water District to supply the project with water service and sewer service, Purgatory Metro Water District never became the supplier.  In addition, Purgatory Metro Water District has in place at the Cascade Village project no facilities with which to provide water and sewer service to the project.  The CVCA, the condominium owners at Cascade Village, the homeowners in Twilight Meadows, and the owners of undeveloped lots in the project have no alternative for obtaining domestic and public use water and for obtaining sewer service; they must use MC Water.  

141. There is no evidence that Respondent has ever refused to provide water service or sewer service to those who request service within its service territory.  The evidence establishes that Respondent offers to provide domestic use and public use water service and sewer service to the public within its service territory (that is, within the Cascade Village project).  

142. MC Water argues that its only customer for water service is CVCA
 and, therefore, that it cannot be a public utility because it does not serve all members of the public indiscriminately.
  For the reasons discussed above and based on the facts, the ALJ is not persuaded.  

143. However, were one to assume arguendo that CVCA is MC Water’s only customer (which it is not), that does not change the result:  MC Water would be found to be a public utility.  First, if CVCA purchases water service on behalf of, and for delivery to, its condominium owner members and the Twilight Meadows homeowners, CVCA does so in a capacity similar to that of a wholesaler or purchaser in bulk for resale.  The Commission has determined that a such a person may be a public utility.  Decision No. R96-0631 at 17-19 (concluding, at 19, that “the fact that an entity sells a public utility commodity, such as water …, only to wholesalers or in bulk for resale does not defeat classification as a public utility.  On the contrary, it supports it.”).  Second, the Commission has determined that “offering service to any third (i.e., unaffiliated) party for compensation” (Decision No. C02-1224 at 9) is sufficient to bring one within the definition of public utility.  MC Water admits that it sells water to CVCA (an unaffiliated person) for delivery to others.  This is sufficient to bring Respondent squarely within the definition of public utility.  

144. Respondent also asserts that CVCA owns the distribution system and that, because MC Water does not own the water distribution system, it is not a public utility.
  The short answer to this argument is that ownership of the distribution pipes is not part of the Denver Water Board statutory test.  Thus, ownership of the distribution system is not relevant to determination of public utility status.  This alone suffices to defeat MC Water’s argument.  

The longer and more complete answer is that the record establishes that, except the water service line,
 MC Water owns the entire water system, including the distribution system.  MC Water (as did its predecessors) repaired and maintained the entire system; paid for all repairs and maintenance irrespective of location; did not seek reimbursement from CVCA for any repairs or maintenance done in, to, or under the Common Elements;
 and received all water and sewer fees paid (less a management fee paid to its affiliate management company).  These actions are clear indicia of MC Water’s ownership of the system and of MC Water’s understanding that it owned the entire system, including distribution lines.  In addition, MC Water entered into a contract with MC Management under which MC Water would provide service to third parties (i.e., persons other than MC Water and MC Management) and MC Management would repair and maintain “all water lines … associated with the delivery of water to third parties” and would bear all costs related to that repair and maintenance.  2001 Water Rights Agreement (Hearing Exhibit No. 1 at Tab 2-5) at 1.  As this was an agreement 

145. under which MC Water engaged MC Management as an independent contractor to act on behalf of MC Water, it is obvious that MC Management undertook those repair and maintenance responsibilities on behalf of MC Water.  This is another indicium of MC Water’s ownership of all lines, including distribution lines, necessary to deliver water to the third party purchasers such as the CVCA (for public purposes), the Cascade Village condominium owners, the Twilight Meadows homeowners, and (when the units are built) the Storm Peak Tract condominium owners.  Further, to the extent that pipes -- whether main lines or distribution lines -- necessary to deliver water to third parties are located under, in, or on the Common Elements, no agreement contains a provision requiring MC Water to pay CVCA for the use of the pipes or to obtain CVCA’s permission to use the pipes.  This is evidence that, as a practical matter and irrespective of the argument made in this litigation, MC Water did not consider CVCA to be the owner of any portion of the water system.  Moreover, MC Water self-described its system as a water treatment and water distribution system.  Hearing Exhibit No. 1 at Tab 12-5 through and including Tab 12-8.  Finally, the proposed Water and Sewer Agreement and the Cascade Regulations, each prepared and proffered by MC Lodge Estates on behalf of MC Water, demonstrate that MC Water owns the entire water system, including the distribution pipes.  See discussion supra at ¶¶ 98 through 106.  

146. Respondent further asserts that it is a small entity, that it has no plans to grow, and that its operation would become more complex, with resulting increased costs, if it were found to be a public utility.  Although these issues may be raised and considered in other proceedings before the Commission, the Denver Water Board statutory test does not permit the Commission to take these issues into account when it is determining MC Water’s status.  

147. Section 40-3-103, C.R.S., requires public utilities -- such as Respondent here -- to file with the Commission tariffs containing terms of, rates and charges for, and conditions of service.
  MC Water appears not to have filed tariffs containing rates, charges, terms, and conditions for water service and sewer service.  Respondent will be ordered not to change its rates and charges from those contained in the 2003 Agreement at ¶ 5 (Hearing Exhibit No. 1 at Tab 4-1) unless and until permitted to do so by Order of the Commission.  In addition, Respondent will be ordered not to change its terms and conditions of service from those which existed on April 1, 2003 unless and until permitted to do so by Order of the Commission.  In essence, this is a continuation of the voluntarily agreed to stand-still agreement under which the parties have operated since the 2003 Agreement expired by its own terms on December 31, 2003.  

B. Motion to dismiss will be denied

148. In its Answer at 13-15, Respondent made a Motion to Dismiss the Complaint insofar as the Complaint rested on the assertion that MC Water is a public utility because of the sewer service.  In its argument Respondent relies upon § 40-1-103(1)(a), C.R.S. (definition of public utility), and Rule 4 CCR 723-5-2.1 (definition of “utility” used in the regulations governing jurisdictional water utilities).  MC Water argues from these definitions that it does not furnish or supply water for domestic or public use because, by definition, the sewer system carries waste water and sewage away.  Respondent further maintains that it cannot be a “pipeline corporation” within the meaning of § 40-1-103(1)(a), C.R.S., because the sewer system does not “deliver a product to an end user for purposes of consumption.”  Motion to Dismiss at ¶ 5, citing Decision No. C98-0275 (March 1998) entered in Docket No. 97D-414.
  Finally, MC Water asserts that, with respect to the sewer service, it cannot be a public utility because the Colorado General Assembly has not acted to “declare[ it] by law to be affected with the public interest.”  Id. at ¶ 7.  Respondent’s argument rests principally on the statutory language.  

149. In their Response to the Motion to Dismiss (Response), Complainants state the issue presented as:  

the Commission’s authority to regulate the sewerage as well as the water delivery operations and facilities of a combination water and sewer company that provides potable water and collects non-potable water from a single user population.  

Response at 3.  

150. Complainants then argue that the Commission has such authority.  Citing Commission Decisions No. 41671 (December 8, 1953) and No. 43177 (August 20, 1954) and Colorado Supreme Court decisions,
 Complainants assert that the issue of whether a combined water and sewer operation can be found to be a public utility is not new and, in fact, has been answered in the affirmative by the Commission. 
  

MC Water filed a Reply in which it argues that the cases cited by Complainants are inapposite because they rest on the public interest analysis which has been replaced by the Denver Water Board statutory analysis.  Respondent restates its argument that the statutory language does not support a determination that its operations as a sewer system, primarily 

151. because MC Water is not a “water corporation” when it operates as a sewer company and because MC Water is removing, and not supplying, water when it operates as a sewer company.  

152. To prevail with respect to jurisdiction and to defeat the Motion to Dismiss, Complainants must establish that MC Water is a pipeline corporation, a water corporation, or a person and that it is “operating for the purpose of supplying the public for domestic … or public uses” (§ 40-1-103(1)(a), C.R.S.) with respect to the sewer system.  For the reasons discussed above and here, the Motion to Dismiss will be denied.  Respondent is a public utility when it is operating the sewer system.  

153. The evidence of record establishes that Respondent is a person (i.e., a legal entity), an issue as to which there is no dispute.  Thus, MC Water meets the first part of the test.
  

154. Turning to the issue of whether MC Water operates for the purpose of supplying the public for domestic or public use, the evidence clearly supports a finding that it does.  The discussion, supra, concerning Respondent’s public utility status establishes that, as operator and owner of the sewer system, Respondent serves the public for domestic and public uses.  

155. In addition, the system meets the criteria articulated by the Commission in Decision No. C98-1239 at 4-5 (see note 42).  CVCA and the residents of the Cascade Village project must use MC Water’s sewer system to remove the wastewater and sewage from their places of residence and recreation; Respondent controls the sewer system, which system consists of a series of pipes and the treatment facilities; and Respondent reaps the benefits of the system in that it charges and receives payment for the service provided.  Of these, the most important and telling point is that CVCA and the residents of the project have no option with respect to sewer service.  Given the absence of alternatives, they must use Respondent’s system in order to obtain sewage removal and treatment.
  

156. Further and as pertinent here, to supply means “to provide that which is required by (a person or thing)”; to fill the needs of someone; and to give something desired or needed.  Webster’s New International Dictionary of the English Language 2534 (William Allan Neilson ed., 2d edition).  Here there is no dispute that Respondent was providing (i.e., supplying) sewer service to (at least) CVCA.
  See, e.g., Answer at ¶¶ 2, 3 (admissions that MC Water provided sewer service to CVCA).  MC Water’s actions bring it within the statutory definition.  

Finally, recent orders of the Commission demonstrate that the Commission has jurisdiction over entities which provide sewer service to the public.  Jurisdictional public utilities are required to file annual reports with the Commission.  Among those utilities which must file annual reports are “Class A and B Water and/or Sewer Utilities” and “Class C Water and/or Sewer Utilities.”  Decision No. C03-0162 at Appendix A at 3 (emphasis supplied); Decision 

157. No. C02-0207 at Appendix A at 4 (emphasis supplied).  In addition, the Commission has prepared, and requires each water or sewer utility to complete, Annual Report forms which contain separate sections for reporting data for water operations and data for sewer operations.  Finally, the utilities identified in Decisions No. C03-0162 and No. C02-0207 as water and/or sewer utilities are entities which, like Respondent, provide both water service and sewer service within their respective service territories.  The Commission’s requiring sewer utilities -- and utilities which are both water and sewer utilities -- to file annual reports further supports the finding that MC Water, both as a sewer utility and as a water and sewer utility, is a public utility.  

158. Based on the foregoing, the ALJ finds and concludes that MC Water is a public utility in its operation of the sewer system located at Cascade Village project.  The Motion to Dismiss will be denied.  

C. CVCA is proper Complainant.  

159. At the prehearing conference the ALJ permitted the Complaint to proceed with CVCA as a Complainant.  That decision denied Respondent’s Motion to Remove Cascade Village Condominium Association as a Party.  In addition, that decision granted Complainants’ Motion to Add Alternative Parties to the extent they sought to add CVCA-2004 as an alternative party in this proceeding.  Remaining for the hearing was a determination of which CVCA (i.e., CVCA-1982, CVCA-2000, or CVCA-2004) was acting at any particular point in time.  

160. The issue of which CVCA could be a proper party was rendered moot in this proceeding by action of the Board of CVCA-2004 and the subsequent ratification of that action by the membership of CVCA.  First, there is no serious dispute that, with the correction filed on June 8, 2004 with the Colorado Secretary of State, CVCA-2004 was fully and correctly incorporated.  Second, on June 25, 2004, the Board of CVCA-2004 approved a resolution pursuant to which it ratified, approved, and confirmed “all of the legal acts of the past and present Board of Directors and Officers of [CVCA] made in good faith between 1990 and the present[.]”  Hearing Exhibit No. 1 at Tab 10-1 at 2.  Third, the membership of CVCA-2004 approved the Board’s resolution on June 26, 2004.  Id. at Tab 10-2.  Fourth and finally, there is no evidence in the record that any action taken by the Board or the Officers of CVCA was illegal or was undertaken in other than good faith.  

161. Because participating as a Complainant in this Complaint proceeding was undertaken by the Board of CVCA or an Officer of CVCA in the period 1990 to June 2004 and met the other criteria, the current Board of CVCA-2004 and the membership of CVCA-2004 ratified that action.  Thus, irrespective of CVCA’s authority at the time it initially participated in filing the Complaint, it now is presumed to have had the requisite authority by virtue of the ratification.  The Motion to Remove Cascade Village Condominium Association as a Party will be denied as moot.  CVCA will be permitted to continue as a Complainant in this matter.  

D.
Prehearing conference.  

162. This Order resolves the pending issues of jurisdiction and of the status of CVCA as a Complainant.  The first phase of this proceeding is concluded.  

163. It is necessary now to determine what issues the parties believe remain for resolution.  In addition, assuming issues remain, it is necessary to schedule a hearing and to establish a procedural schedule for the remaining issues to be resolved in this matter.  To do so, a prehearing conference will be held on May 5, 2005.  The provisions of Rules 4 CCR 723-1-79(b)(3) and 4 CCR 723-1-79(b)(4) will govern this prehearing conference.  

164. The first issue to be discussed will be what remains for resolution in this proceeding.  In addition, and assuming issues remain, the parties must be prepared to discuss these matters at the prehearing conference:  (a) date by which Complainant will file its list of witnesses and copies of its exhibits; (b) date by which Respondent will file its list of witnesses and copies of its exhibits; (c) date by which each party will file its prehearing motions; (d) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (e) date by which the parties will file any stipulation reached;
 (f) the anticipated duration of the hearing, suggested city for holding the hearing, and suggested hearing date(s); and (g) date for each party to file its post-hearing statement of position (assuming the parties wish to file statements of position) and whether response should be permitted.  In addition, the parties should be prepared to discuss any matters pertaining to discovery if the procedures and time frames of Rule 4 CCR 723-1-77 are not sufficient.  Further, the parties should review, and be prepared to discuss to the extent relevant, the matters outlined in Rule 4 CCR 723-1-79(b)(5).  Finally, a party may raise any additional issue.  

165. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for all deadlines.  The parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to both parties.  

166. If they wish to do so, the parties may agree on the issues remaining for resolution and on a proposed procedural schedule and may propose that schedule for the ALJ’s consideration in advance of the prehearing conference.  If the parties opt to propose a procedural schedule, the proposal must be filed on or before April 29, 2005.  If it is acceptable, the ALJ will vacate the scheduled prehearing conference.
  

V. ORDER  

A. It Is Ordered That:  

1. With respect to its water service and its sewer service, Mill Creek Water Sales & Distribution, LLC, is declared to be a public utility subject to the jurisdiction of this Commission.  

2. Mill Creek Water Sales & Distribution, LLC, shall not change in its rates from those contained in the March 2003 Agreement at ¶ 5 (Hearing Exhibit No. 1 at Tab 4-1) unless and until permitted to do so by Order of the Commission.  

3. Mill Creek Water Sales & Distribution, LLC, shall not change its terms and conditions of service from those which existed on April 1, 2003 unless and until permitted to do so by Order of the Commission.  

4. The Motion to Dismiss filed by Mill Creek Water Sales & Distribution, LLC, is denied.  

5. The Motion to Remove Cascade Village Condominium Association as a Party filed by Mill Creek Water Sales & Distribution, LLC, is denied as moot.  

6. A prehearing conference in this docket is scheduled as follows:  

DATE:

May 5, 2005  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

7. The parties must be prepared to discuss at the prehearing conference the matters set forth above.  

8. This Order shall be effective immediately.  

	(S E A L)
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�  Each of the individual documents is marked with a separate number and in this Order is referred to as, e.g., “Tab 1-1” for Tab 1, Document 1.  


�  This finding is consistent with the position Respondent has taken in other litigation.  Respondent has asserted there that “Twilight Meadows [at Cascade Village] is a subdivision consisting of single family lots.  It is part of the Cascade Village project, but it has never been annexed into to [sic] the [Declaration of] Covenants or the” CVCA.  Hearing Exhibit No. 1 at Tab 9-4 at ¶ 3.  


�  Unless the context indicates otherwise, reference in this Order to the Declaration of Covenants is to the Declaration of Covenants as amended.  


�  At the time the 1984 Agreement was signed, Mr. Edmunds was a principal in, and controlled, CV Management and CV Investment.  


�  Unless the context indicates otherwise, reference to CVCA in this Decision is to the CVCA in existence, or the board of directors and members acting as CVCA, at the time of the action discussed.    


�  There is some evidence that CVCA could set water and sewer rates.  Hearing Exhibit No. 4.  This evidence is not persuasive in view of the years of actual practice as evidenced by the CVCA Annual Meeting Minutes and the unrebutted testimony presented at hearing.  In addition, Hearing Exhibit No. 4 states that, in March 1998 when it was written, CV Investment, and thus Mr. Edmunds, controlled the Association pursuant to the provisions of the Declaration of Covenants.  Thus, at that time and in practical effect, saying that the CVCA could set water and sewer rates was the same as saying that CV Investment and Mr. Edmunds could set those rates.  


�  Section 8.1 of the Declaration of Covenants provided that, until specified events occurred, the Declarant was the only voting member of CVCA.  Hearing Exhibit No. 1 at Tab 7-1.  Insofar as the record in this proceeding establishes, the conditions precedent did not occur.  


�  There is no evidence in the record of any contract between MC Management and Twilight Meadows homeowners or between MC Management and individual CVCA condominium owners.  


�  Although this reference may be to the 1984 Agreement, the record is not clear on this point.  The record does not contain a contract or agreement between MC Management and MC Water relating to providing water and sewer service specifically to condominium owners at Cascade Village or to homeowners at Twilight Meadows.  


�  Paragraph 5 of the 2003 Agreement refers to MC Water’s delivering potable water and sewer service to CVCA for condominia, Twilight Meadows homes, and the Benchmark Building.  This reference is ambiguous at best.  One could read the agreement to mean that CVCA was to use its own water system facilities to deliver the water to the condominium owners, the Twilight Meadows homeowners, and the Benchmark Building.  Because the arrangement was intended to operate as a stopgap measure only, the ALJ finds it unlikely that the parties intended to work any change to the ownership of the water and sewer systems as that ownership existed on March 31, 2003.  


�  There are 125 developed condominium units at Cascade Village, and the owners are members of CVCA.  


�  As found above, these homeowners are not members of CVCA.  


�  When it received the proposed Water and Sewer Agreement CVCA understood the proposal to be a final document and believed that it could not negotiate the terms.  MC Water, on the other hand, thought that the proposal was an offer and intended it to serve as the beginning point for negotiations.  One need not resolve this difference of opinion or understanding to resolve the issue here, which is the question of Commission jurisdiction.  


�  This is an example of the overlapping authorities exercised by Mr. Miller and of the absence of clear lines of demarcation between and among the affiliated entities.  Although MC Water was the owner of the systems, MC Lodge Estates undertook to hire the experts and to prepare the proposed Water and Sewer Agreement.  The fact that Mr. Miller was, and is, the managing owner of, and made decisions for, the related entities made it difficult to ascertain the entity on whose behalf he was acting at any particular time.  


�  MC Lodge Estates owns undeveloped lots in Cascade Village and, thus, is a member of CVCA.  As the managing owner, Mr. Miller votes for MC Lodge Estates in CVCA meetings.  


�  In this proceeding Respondent has taken the position that, by this proposed Water and Sewer Agreement, it was offering to assume ownership of, and responsibility for, the water and sewer systems, an ownership and responsibility MC Water did not have in August 2003.  See, e.g., Hearing Exhibit No. 1 at Tab 8-1.  The ALJ is not persuaded to this view.  First, there is no indication in the cover letter to Mr. Anesi that this is the case (e.g., there is no statement calling attention to the change in the ownership “offered” in the agreement).  This is such an important and fundamental change that, had it been intended at the time, it would have been highlighted in the letter.  Second, MC Water and its predecessors had acted as if the systems were their own, and had treated the systems as their own, since at least 1983.  Respondent’s position in this proceeding runs counter to 20 years of continuous practice, including its own practice.  Third, Respondent offered no evidence or testimony concerning this asserted “offer” except the testimony of Mr. Randall, who is the owner of MC Water and, thus, an interested party.  Respondent did not present the testimony of another person (e.g., one of the other persons who assisted in the preparation of the proposed Agreement) concerning this pivotal issue.  Interestingly, Mr. Miller did not testify that he informed anyone at CVCA about the asserted “offer.”  Fourth, in his oral testimony, Mr. Miller described the proposed Water and Sewer Agreement as “simply” an effort to establish, by contract, a 50-year relationship where none had existed previously.  This statement is more consistent with the view that the proposed agreement was intended to state the then-existing ownership than with the position that the proposed agreement was intended to be an offer to change the then-existing ownership.  Fifth and finally, there is no provision in the proposed agreement under which CVCA would convey, or would agree to convey, any facilities or other property to MC Water.  The absence of such a provision undercuts Respondent’s assertion the proposed agreement was an offer to assume ownership of the water and sewer systems.  


�  For example, “[CVCA] and its members agree to receive, use and pay for water and sewer service” (proposed Water and Sewer Agreement at 1); rates are proposed per condominium and other uses (id. at 2); and the remedies for non-payment are imposed on either CVCA or its members (id. at 3).  


�  The service area includes “all property within [CVCA], the Meadow at Twilight Village, and the Cascade Village Amended Master Plan[.]”  Sections 2.5 and 10.1 of the Cascade Regulations.  


�  Absent from this list of facilities is “sewer service line” which is “the pipeline extending from the sewer main or sewer collection line to the homeowner’s building or point of use.”  Section 2.8 of the Cascade Regulations.  


�  Absent from this list of facilities is “water service line” which is “the pipeline extending from the water meter to the homeowner’s building or point of use.”  Section 2.16 of the Cascade Regulations.  


�  But see Section 3.3 of the Cascade Regulations (provision limiting MC Water’s liability).  


�  A homeowner is “any person or entity who owns property within the service area described in Section 1.3 and receives, or is entitled to receive water from the … water or sewer systems.  This term includes” CVCA.  Section 2.2 of the Cascade Regulations.  


�  These facilities include water and sewer service lines.  Each homeowner is responsible for installing and maintaining the entire length of her/his/its water and sewer individual service lines.  Sections 4.2 and 4.3 of the Cascade Regulations.  MC Water retains rights with respect to the service lines, including the right to give final approval of a service line’s construction before the line is used.  Sections 4.3 and 7.2 of the Cascade Regulations.  


�   Section 14.3 provides:  “No Homeowner shall use water without a written service agreement with [MC Water] setting forth the amount of water a Homeowner may use for indoor and outdoor use, and the types of use.  Homeowners shall not exceed said amounts without the written approval of” MC Water.  


�  The written Summary Statement of Agreement in Principle was dated December 29, 2003.  


�  The Articles were corrected on June 8, 2004.  The amendment is effective nunc pro tunc to the date of filing of the document which is corrected.  Section 7-90-305(4), C.R.S.  


�  These units have not been built.  


�  There is no such exemption applicable in this case.  


�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  


�  Having found MC Water to be a water corporation and a person, it is not necessary to determine whether it is also a pipeline corporation.  


�  A portion of the facts which support the finding that MC Water is operating for the purpose of supplying the public for public and domestic use are stated here.  See findings of fact supra for complete discussion.  


�  Public use includes, for example, the recreational facilities located in the Benchmark Building and landscape watering.  


�  Respondent’s position with respect to whether how many customers it has for sewer service is unclear from the record.  


�  Respondent cites Public Utilities Commission v. Colorado Interstate Gas Company, 142 Colo. 361, 229 P.2d 667 (1960), for the proposition that a public utility, to the limits of its capacity, must serve all members of the public.  This case is inapposite and is no longer the law in Colorado.  First, it relied upon the “holding out” test which the Colorado Supreme Court overturned in Denver Water Board.  Second, as discussed above, the Commission has repudiated the concept that a public utility, to the limits of its capacity, must serve all members of the public.  


�  Whether MC Water intends this argument to apply to the sewer system as well is not clear.  To the extent that it does apply to the sewer system, the argument is not accepted for the same reasons discussed with respect to the water system.  


�  This is the line which extends from the water meter, located at the edge of the customer’s property, to the customer’s building or point of use.  In the sewer system, the comparable facility (i.e., the line which carries the wastewater and sewage from the customer’s premises) is the sewer service line.  


�  Respondent argues that it did not bill CVCA for repairs made in 2002 because CVCA did not then exist.  The ALJ finds this argument unpersuasive in view of the consistent behavior of MC Water and its 100 percent owner MC Management, both of which interacted with CVCA as if it were an existing entity.  


�  This filing gives the Commission an opportunity to determine whether the rates, charges, terms, and conditions are just and reasonable.  


�  In the Matter of the Petition of Public Service Company of Colorado for an Order Declaring that the Offering of a District Chilled Water Service is not a regulated Public Utility Service (PSCo chilled water case).  


�  Northglenn v. Thornton, 569 P.2d 319 (Colo. 1977); Thornton v. Public Utilities Commission, 402 P.2d 194 (Colo. 1965).  


�  Complainants make other arguments which, in light of the decision here, the ALJ does not reach.  


�  Having found MC Water to be a person, it is not necessary to determine whether it is also either a water corporation or a pipeline corporation in its operation of the sewerage.  With respect to the question of whether Respondent is a pipeline corporation, the ALJ notes that a Commission decision cited by Complainants is on point and strongly suggests that MC Water is a pipeline corporation and a public utility when it operates its sewer system.  


In Docket No. 98C-059G the Commission investigated whether the owner of a propane gas delivery system, which system consisted of a single master tank and an underground pipeline system within a mobile home park, was a public utility within the Denver Water Board test.  In a decision issued after the PSCo chilled water case decision, the Commission found the propane gas delivery system operator to be a public utility because the operator had  


created a pipeline distribution system which must be used by residents of a given area, that is, must be used if the residents are to heat their homes with propane.  The [system operator] is an entity controlling this pipeline, i.e., it is a pipeline corporation.  …  The record indicates that the [system operator] controls the pipeline, reaps the benefits of the pipeline, e.g., charges end-users for propane delivered over the pipeline, and is in the process of purchasing the pipeline system.  These facts demonstrate that the [system operator] is a “pipeline corporation … operating for the purpose of serving the public.”  Section 40-1-103(1)(a), C.R.S.  


Decision No. C98-1239 at 4-5 (internal citation omitted).  


�  In its PSCo chilled water case decision the Commission determined that the absence of a mandatory use aspect and the availability of a reasonable substitute service were important factors underlying its finding of no public utility service.  Decision No. C98-0275 at 5-6.  


�  As discussed above, providing a service to one person is sufficient under the statute.  


�  This date should be at least seven calendar days before the first day of hearing.   


�  The ALJ requests that the parties contact her directly (telephone no.:  303.894.2842) with respect to the hearing date before they file the proposed schedule.  
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