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I. statement
1. On February 16, 2005, Public Service Company of Colorado (PSCo), filed an Application for Certificate of Public Convenience and Necessity with Specific Findings with Respect to Electromagnetic Fields and Noise (Application).  That filing commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed (Notice), dated February 17, 2005.  

3. On March 30, 2005, the Commission deemed the Application complete as April 4, 2005 and referred pending intervention requests to the Administrative Law Judge (ALJ).  

4. Staff of the Commission (Staff) filed an intervention of right and request for hearing.  

5. Aquila, Inc., doing business as Aquila Networks - WPC (Aquila), filed a Petition for Leave to Intervene.  This intervention was granted.  Decision No. R05-0408-I.  

6. Leslie Glustrom filed a Petition to Intervene.  

7. Climax Molybdenum Company (CMC) filed a Petition to Intervene.  

8. CF&I Steel, LP, doing business as Rocky Mountain Steel Mills (CF&I), filed a Petition to Intervene.  

9. The Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right.  

10. Thomas Kellogg and Carol Padilla filed a Petition to Intervene and Request for Hearing.  

11. Castle Pines North Association, Inc. (CPNA), filed a Petition to Intervene and Request for Hearing.  This intervention was granted.  Decision No. R05-0408-I.  

12. Colorado Springs Utilities (CSU) filed a Petition to Intervene.  This intervention was granted.  Decision No. R05-0408-I.  

13. Kurt and Kimberly Steenhoek filed a Petition to Intervene and Request for Hearing.  

14. Pursuant to Decision No. R05-0381-I, the ALJ held a prehearing conference in this matter on April 12, 2005.  Aquila and CSU were not present.  All other parties were present and participated.  

A. Interventions  

15. At the prehearing conference the ALJ granted the pending requests to intervene.  This Order memorializes those decisions.  

16. As to Ms. Glustrom’s Petition to Intervene, the ALJ considered the petition, PSCo’s written response in opposition, Ms. Glustrom’s reply,
 and the oral arguments and presentations.  The ALJ determined that, in her opinion, Ms. Glustrom demonstrated that she has a substantial interest in the subject matter of this proceeding and that her interest is sufficiently different from that of other intervenors to warrant her intervention.  Ms. Glustrom’s petition will be granted.  As an individual, Ms. Glustrom may represent only her individual interest in this proceeding; and she cannot act as representative for any other person or group.  

17. As to the petition to intervene filed by CMC, Applicant did not object to the intervention.  Based on counsel’s presentation made at the prehearing conference, the ALJ determined that, in her opinion, CMC demonstrated its substantial interest in the subject matter of this proceeding and that its interest is sufficiently different from that of other intervenors to warrant its intervention.  CMC’s petition will be granted.  

18. As to the petition to intervene filed by CF&I, Applicant did not object to the intervention.  Based on counsel’s presentation made at the prehearing conference the ALJ determined that, in her opinion, CF&I demonstrated its substantial interest in the subject matter of this proceeding and that its interest is sufficiently different from that of other intervenors to warrant its intervention.  CF&I’s petition will be granted.  

19. As to the petition to intervene filed by Thomas Kellogg and Carol Padilla, Applicant did not object to the intervention.  Ms. Padilla presented information which demonstrated, in the opinion of the ALJ, that they have a substantial interest in the subject matter of this proceeding and that their interest is sufficiently different from that of other intervenors to warrant their intervention.  Mr. Kellogg’s and Ms. Padilla’s petition will be granted.  As individuals, Mr. Kellogg and Ms. Padilla may represent only their individual interest in this proceeding; and they cannot act as representative for any other person or group.  

20. As to the petition to intervene filed by Kurt and Kimberly Steenhoek, Applicant did not object to the intervention.  Mr. Steenhoek presented information which demonstrated, in the opinion of the ALJ, that they have a substantial interest in the subject matter of this proceeding and that their interest is sufficiently different from that of other intervenors to warrant their intervention.  Mr. and Ms. Steenhoek’s petition will be granted.  As individuals, Mr. and Ms. Steenhoek may represent only their individual interest in this proceeding; and they cannot act as representative for any other person or group.  

21. As discussed at the prehearing conference, the ALJ may impose restrictions on intervenors’ participation in order to reduce repetitive cross-examination, to reduce duplicative testimony, and to keep “friendly” cross-examination to a minimum.  See generally Rule 4 CCR 723-1-80.  Restrictions will be imposed as necessary as the proceeding goes forward.  

B. Scope of proceeding  

22. The scope of this proceeding was discussed.  See Decision No. R05-0408-I.  Of particular interest to the ALJ was the question of whether (and, if so, how) the Electric Least-Cost Resource Planning Rules (4 Code of Colorado Regulations (CCR) 723-3-3600 et seq.) (Rules) and Decision No. C05-0049 (and the incorporated Comprehensive Settlement Agreement) changed or limited the issues to be decided in this proceeding.  

23. PSCo stated its opinion that, at least implicitly, Decision No. C05-0049 was a Commission decision that there is or will be a public need for a transmission line from Comanche Unit 3 to the Denver load center.  Applicant noted that it provided information about future transmission needs, including the transmission line at issue in this proceeding, in its 2003 Least-Cost Resource Plan (Volume 4 of Technical Appendix) and that the Comprehensive Settlement Agreement approved by the Commission in Decision No. C05-0049 addressed transmission in ¶ 27.
  According to PSCo, the transmission line proposed in the Application is the same as that in its 2003 Least-Cost Resource Plan and its position with respect to the need for the line has not changed since it filed that Least-Cost Resource Plan (Docket No. 04A-214E).  In addition, PSCo noted that, because transmission follows the generation resource, the Commission and the parties understood that a transmission upgrade or change would be necessary if the Commission granted a Certificate of Public Convenience and Necessity (CPCN) to build Comanche Unit 3.  Further, PSCo observed that its 2003 Least-Cost Resource Plan was the first it had filed under the Rules; that the Rules are not clear regarding whether Commission approval of a Least-Cost Resource Plan includes approval of transmission which may be necessary due to new generation; and that the specifics of the proposed transmission line were provided in the Least-Cost Resource Plan because of the circumstance of PSCo’s filing its Least-Cost Resource Plan and at the same time filing its Comanche Unit 3 CPCN application.  Applicant concluded that there was an implied finding of public need for the proposed transmission line when the Commission approved the Least-Cost Resource Plan which contained Comanche Unit 3.  

24. Applicant noted that the effect of the Rules and the impact of Decision No. C05-0049 on the issues to be decided in this docket were unclear.  PSCo stated that it stands ready to prove the existence of a present or future public need for the proposed transmission line
 and that it would do so if the ALJ finds that the Commission has not made a determination of public need.  PSCo also stated that it carries the burden of going-forward and the burden of persuasion on issues in this proceeding.  

25. Staff and OCC stated that, in their view, the Comprehensive Settlement Agreement did not decide the issue of the public need for the transmission line and that, as in any other application for a CPCN, PSCo must establish the present or future public need for the proposed facility.  At most, according to these parties, the Commission may have implicitly recognized that there must be a transmission line to move the electricity from Comanche Unit 3 to the load center.  This recognition, in their opinion, has no impact on PSCo’s burden of proof in this proceeding.  

26. CF&I and CMC noted that PSCo stated in its Comanche Unit 3 CPCN application that it would file an application for a CPCN for related transmission, which it has done with the filing of the Application in this docket.  In their opinion, PSCo must demonstrate the present or future public need in this proceeding.  

27. CPNA agreed generally with the comments of the other intervenors.  CPNA observed that there is no explicit finding of public need for the proposed transmission line in Decision No. C05-0049 and that § 40-5-101, C.R.S., requires such an explicit finding as a prerequisite to granting a CPCN.  As a result, CPNA stated that an explicit finding with respect to the present or future public need should be made in this proceeding, based on evidence presented here, to eliminate any uncertainty.  

28. All parties agree that this proceeding is the docket in which the particulars of the transmission line will be decided.  In addition, the parties agree that Decision No. C05-0049 contains no explicit determination of public need for the proposed transmission line.  

29. The question, then, is whether, implicit in the decision approving PSCo’s 2003 Least-Cost Resource Plan, there is a Commission determination that there is a public need for a transmission line running north from Comanche Unit 3.  The ALJ concludes that Applicant must establish in this proceeding (as it has stated it is prepared to do) that there is a present or future public need for the proposed transmission facility.  

The impact of the Rules and, consequently, of Decision No. C05-0049 approving PSCo’s Least-Cost Resource Plan is murky at best.  The Rules “establish a process to determine the need for additional electric resources by Commission jurisdictional electric utilities” (Rule 3601 (emphasis supplied))
 and, subject to an exception discussed below, require the utility to use a competitive acquisition process to meet the identified need (Rule 3610(b)).  Rule 3604 sets out the contents of a Least-Cost Resource Plan.  Among the contents are an “assessment of need for additional resources” (Rule 3604(e)), an “assessment of need for additional resources developed pursuant to rule 3609” (Rule 3604(e); and a “description of the utility’s plan for acquiring these resources” (Rule 3604(f)).  The Rules provide for Commission review of a Least-Cost Resource Plan.  Commission approval of a Least-Cost Resource Plan affects what the utility and one challenging a utility’s filing must establish in a subsequent proceeding for a CPCN for a resource to be acquired to meet the customer need specifically approved (Rule 3613(d)(II)) and 

30. in a subsequent proceeding to recover investments and expenses associated with a resource acquired to meet the customer need specifically approved (Rule 3613(d)(I)).  

31. The issue here arises from the exception to the general rule that an electric utility must acquire resources through a competitive acquisition process.  That exception, found in Rule 3610(b), allows the utility to seek Commission approval -- as PSCo apparently did in its 2003 Least-Cost Resource Plan -- of an alternative method of resource acquisition.
  If a utility seeks this approval, that utility must file a Least-Cost Resource Plan which “describe[s] and estimate[s] the cost of all new transmission facilities associated with any specific resource proposed for acquisition other than through a competitive acquisition process.”  Id.  PSCo appears to have done this in Volume 4 of the Technical Appendix at 162-65.  

32. Because a description and cost estimate of transmission specific to the resource sought to be acquired are mandatory elements of a Least-Cost Resource Plan in which the utility proposes to acquire a resource by alternative means, because PSCo made such a request and included the required transmission-related information in its 2003 Least-Cost Resource Plan, and because the Commission approved that Least-Cost Resource Plan (subject to the Comprehensive Settlement Agreement) as submitted by PSCo, the issue arose about the impact of the Rules and of Decision No. C04-0049 on this proceeding.  There is no Rule which addresses the impact which Commission approval has on subsequent proceedings related to the transmission facilities discussed in the approved Least-Cost Resource Plan.
  From this the ALJ concludes that Commission approval of PSCo’s 2003 Least-Cost Resource Plan did not include any finding, implicit or otherwise, that there is a need for the transmission line proposed in this proceeding.  In addition, as stated by CPNA, should the Commission approve the requested CPCN for the transmission line in this docket, it is prudent to avoid any confusion about whether the Commission made a determination of public need as required by § 40-5-101, C.R.S.  The best way to avoid that confusion is to require PSCo to establish in this docket that all requirements for granting a CPCN are met.  

33. PSCo will be required to establish in this proceeding that there is a present or future public need for the proposed transmission line.  

34. The parties are reminded that the scope of this proceeding, as discussed at the prehearing conference, is limited to the four requests made in the Application (see, e.g., Application at 1-2) and the issues pertaining to those four requests.  

C. Procedural schedule, service requirements, and related matters  

35. The parties proposed a procedural schedule.  After discussion the ALJ approved the proposed procedural schedule.  In addition, the parties discussed related issues.  

36. To accommodate the proposed procedural schedule, Applicant and the other parties stated that they have no objection to an enlargement of time, to and including November 1, 2005, for Commission decision in this proceeding.  Pursuant to § 40-6-109.5(1), C.R.S., the ALJ finds that additional time is required in this matter due to the number of parties, the complexity of the issues presented, and the relatively short time remaining for Commission decision.  The time for Commission decision will be enlarged to and including November 1, 2005.  

37. With additional time available for decision, the following procedural schedule is reasonable and will be adopted:  (a) on or before May 13, 2005, each Intervenor will file answer testimony and exhibits; (b) on or before June 10, 2005, Applicant will file rebuttal testimony and exhibits; (c) on or before June 10, 2005, each Intervenor will file cross-answer testimony and exhibits;
 (d) on or before June 15, 2005, each party will file its corrected testimony and exhibits; (e) on or before June 15, 2005, each party will file its prehearing motions;
 (f) on or before June 17, 2005, parties will file any stipulation reached; (g) hearing will be held in Denver on June 22 through 24, 2005; (h) on or before July 8, 2005, each party will file its post-hearing statement of position; and (i) on or before July 22, 2005, each party will file its reply post-hearing statement of position.  

38. No prehearing conference will be scheduled at this time.  Should a party believe that a prehearing conference is necessary, it may file an appropriate motion.  

39. Ms. Padilla and Mr. Steenhoek requested that there be a specific time for them to present their testimony.  CPNA stated that one of its witnesses may require a specific date on which to testify.  The parties will work together to accommodate any specific requests regarding dates for presentation of testimony.  

40. The parties will provide the ALJ with a copy of any prehearing motion filed and of any stipulation filed.  The party making the filing will provide the copy to the ALJ in her office when the filing is made with the Commission.  This requirement does not reduce the number of copies which must be filed with the Commission.  

41. PSCo requested electronic service of filings.  The request is reasonable.  Service of testimony and exhibits, of prehearing motions, of stipulations, of statements of position, and of replies to statements of position will be made by electronic means on the dates established in ¶ 37.  Electronic service shall be made on all parties
 and on Commission advisory staff.
  Staff may effectuate service of its testimony by hand-delivering a CD containing the testimony to each party; hand-delivery shall occur on the dates established in ¶ 37.  If any party is unable to effectuate service by electronic means, that party shall effectuate service by hand-deliver on the dates established in ¶ 37.  In addition to electronic service, parties shall mail, on the dates established in ¶ 37, a paper copy of the filings to the other parties.  

42. Citations and references to testimony and exhibits during examination at hearing and in filings (e.g., motions, statements of position) shall be to the paper copy.  

43. Rule 4 CCR 723-1-77 governs discovery in this matter.  Except in testimony or as necessary to support a motion, parties shall not file discovery requests and responses with the Commission and shall not serve discovery requests and responses on the Commission advisors (including Commission counsel) identified by Staff in the Rule 9(d) Notice filed in this docket.  Motions pertaining to discovery are not subject to ¶ 37, supra, and may be filed at any time.  Unless otherwise ordered, written responses must be filed.  The ALJ will decide a discovery-related motion as soon as practicable.  

44. Rule 4 CCR 723-1-22(d)(3) states:  “If a pleading refers to new court cases or other authorities not readily available to the Commission, six copies of each case or other authority shall be filed with the pleading.”  If a party wishes the ALJ to consider a cited authority, other than an opinion of the United States Supreme Court, a reported Colorado state court opinion, or a Commission decision, the party must provide copies of that cited authority.  

45. The parties and their witnesses shall provide the decision number when referring to a Commission decision.  

46. The individuals who appear in this proceeding without counsel are advised to obtain the Rules of Practice and Procedure, 4 CCR 723-1.
  These Rules set out the Commission’s procedural rules.  Parties are expected to comply with the Rules.  

D. Public participation pursuant to § 25-12-103(12)(a), C.R.S.  

47. In 2004 the Colorado General Assembly amended § 25-12-103, C.R.S., by adding subsection 103(12).  As pertinent here, that provision states:  

The public utilities commission shall afford the public an opportunity to participate in all proceedings in which permissible noise levels are established according to the “Public Utilities Law,” articles 1 to 7 of title 40, C.R.S.  

Section 25-12-103(12)(a), C.R.S. (emphasis supplied).  

48. This proceeding involves, inter alia, a determination of permissible noise levels.  Application at 8-12.  Insofar as the ALJ and the parties are aware, this is the first Commission proceeding to which the cited statutory provision is applicable.  The Commission has not promulgated rules implementing this statutory provision.  Consequently, it is necessary to determine the way in which, in this proceeding, the public will be afforded an opportunity to participate.  

49. By general consensus, in this proceeding the public will be afforded an opportunity to participate through a public hearing to be held after the rebuttal testimony and the cross-answer testimony are filed and before the scheduled hearing.  The hearing will be held at a location outside Denver, and presentations made will be part of the evidentiary record in this proceeding.  The public hearing will be scheduled in a subsequent Order, and the specifics will be established in that Order.  

50. Counsel for CPNA volunteered to work with the parties and interested persons with respect to the public hearing.  On or before April 22, 2005, he will file a proposal with specifics for the public hearing.  

II. ORDER
A. It Is Ordered That:  
1. The time for Commission decision in this proceeding is enlarged to and including November 1, 2005.  

2. The Motion Requesting Leave to Reply filed by Leslie Glustrom is granted.  

3. The Petition to Intervene filed by Leslie Glustrom is granted.  Leslie Glustrom is a party to this proceeding.  

4. The Petition to Intervene filed by Climax Molybdenum Company is granted.  Climax Molybdenum Company is a party to this proceeding.  

5. The Petition to Intervene filed by CF&I Steel, LP, doing business as Rocky Mountain Steel Mills, is granted.  CF&I Steel, LP, doing business as Rocky Mountain Steel Mills, is a party to this proceeding.  

6. The Petition to Intervene filed by Thomas Kellogg and Carol Padilla is granted.  Thomas Kellogg and Carol Padilla are parties to this proceeding.  

7. The Petition to Intervene filed by Kurt and Kimberly Steenhoek is granted.  Kurt and Kimberly Steenhoek is parties to this proceeding.  

8. Hearing in this matter shall be conducted on the following dates, at the following times, and in the following place:  

DATE:

June 22 through 24, 2005  

TIME:

9:00 a.m. each day  

PLACE:
Commission hearing room  
 

1580 Logan Street, OL2  
 

Denver, Colorado  

9. The following procedural schedule is adopted:  (a) on or before May 13, 2005, each Intervenor will file answer testimony and exhibits; (b) on or before June 10, 2005, Applicant will file rebuttal testimony and exhibits; (c) on or before June 10, 2005, each Intervenor will file cross-answer testimony and exhibits; (d) on or before June 15, 2005, each party will file its corrected testimony and exhibits; (e) on or before June 15, 2005, each party will file its prehearing motions; (f) on or before June 17, 2005, parties will file any stipulation reached; (g) on or before July 8, 2005, each party will file its post-hearing statement of position; and (h) on or before July 22, 2005, each party will file its reply post-hearing statement of position.  

10. At the time a prehearing motion is filed or a stipulation is filed, the filing party shall provide a copy of the filing directly to the Administrative Law Judge.  This requirement does not reduce the number of copies which must be filed in accordance with Commission rules.  

11. Service shall be made in accordance with procedures set out above.  To facilitate this service, PSCo shall create a service list containing the electronic mailing address of each party and, on or before April 29, 2005, shall provide that list to all parties.  

12. Consistent with the discussion above, PSCo shall establish in this proceeding that there is a present or future public need for the proposed transmission line.  

13. On or before April 22, 2005, counsel for Castle Pines North Association shall file a proposal with specifics for a public hearing to be held in this proceeding.  

14. This Order is effective immediately.  
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�  Ms. Glustrom’s Motion Requesting Leave to Reply will be granted.  


�  In the Comprehensive Settlement Agreement, at 29 (footnote omitted), the signatories agree that PSCo’s “last stated position regarding its proposed 2003 Least Cost Resource Plan … should be approved by the Commission, subject to the Comprehensive Settlement Agreement.”  PSCo stated that, for purposes of that provision and as pertinent to this proceeding, PSCo’s last stated position regarding transmission from Comanche Unit 3 is found in Volume 4 of the Technical Appendix at 162-65 and in ¶ 27 of the Comprehensive Settlement Agreement.  


�  PSCo noted that the direct testimony it filed on February 16, 2005 addresses both the present or future public need for, and the specifics of (e.g., path, in-service date, size, and height of poles), the proposed transmission line.  


�  “Resources” is defined in Rule 3600(l) as “supply-side resources, energy efficiency, or renewable resources used to meet electric system requirements.”  


�  PSCo sought permission to meet some of its estimated future need by building Comanche Unit 3.  


�  As noted above, there is a rule which states the effect of Commission approval on subsequent proceedings relating to the acquired resources, as defined in Rule 3600(l).  


�  Cross-answer testimony may respond only to the answer testimony of other intervenors.  


�  Response to a pending prehearing motion may be made orally at the hearing.  Pending prehearing motions will be addressed at the hearing.  


�  To facilitate this service, PSCo will be ordered to create a service list containing the electronic mailing address of each party and, on or before April 29, 2005, to provide that list to all parties.  


�  Advisory staff’s electronic mailing addresses are: � HYPERLINK "mailto:wendie.allstot@dora.state.co.us" ��wendie.allstot@dora.state.co.us� and � HYPERLINK "mailto:frank.shafer@dora.state.co.us" ��frank.shafer@dora.state.co.us�.  The parties need not electronically serve filings on Commission advisory counsel.  


�  The Rules are available on the Commission’s website (� HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�) and in hard copy from the Commission.  
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