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Appearances:  

David W. Bute, Esq., Assistant County Attorney, on behalf of Applicant Morgan County, Colorado;  

Walter J. Downing, Esq., Hall & Evans, L.L.C., Denver, Colorado, on behalf of Burlington Northern and Santa Fe Railway Company; and  

Jean Watson-Weidner, Esq., Assistant Attorney General, Denver, Colorado, on behalf of Intervenor Staff of the Public Utilities Commission.  

I. statement  

1. On April 15, 2004, Morgan County, Colorado (Morgan or Applicant) filed an application for a Commission order authorizing Morgan to install signal lights and other protective devices at the crossing of Morgan County Road 25 over the right-of-way and tracks of the Burlington Northern and Santa Fe Railway Company (BNSF) near Brush, Colorado (Application).  That filing commenced this proceeding.  

2. In accordance with § 40-6-108(2), C.R.S., the Commission gave notice of the Application, together with a copy of the Application, to all interested parties, including adjacent property owners.  Notice of Application Filed, dated and mailed April 30, 2004.  

3. On May 24, 2004, the Burlington Northern and Santa Fe Railway Company intervened in this matter.  In its intervention BNSF stated that it neither opposed nor contested the granting of the Application and reserved the right to object and to participate as its interests might appear.  

4. On June 8, 2004, the Commission deemed the Application complete as of that date and referred the matter to an administrative law judge (ALJ) for hearing.  

5. The Commission sua sponte consolidated this docket with Dockets No. 04A-094R, No. 04A-200R, and No. 04A-374R because each of these proceedings involved a request for monies from the State Highway Crossing Protection Fund (Fund).  Decisions No. C04-0848, C04-0903, No. C04-0961, and No. C04-1082.  The consolidated proceedings were assigned to the undersigned ALJ.  

6. On August 8, 2004, Staff of the Commission filed out of time a Motion for Leave to Intervene.  This motion was granted.  Decision No. R04-1151-I.  

7. Pursuant to Decision No. R04-1036-I, the ALJ held a prehearing conference in the consolidated matter on September 8, 2004.  Following that prehearing conference, the ALJ issued Decision No. R04-1151-I in which hearing dates of December 1 and 2, 2004 and a procedural schedule were established.  That Order also extended, to and including March 22, 2005, the time for Commission decision in this proceeding.  The procedural schedule, but not the hearing dates, were modified subsequently.  Decision No. R04-1191-I.  

8. At the request of the parties, a mediation conference before ALJ Isley was scheduled for November 9, 2004.  Decision No. R04-1124-I.  That mediation conference was held as scheduled and was concluded successfully.  The parties reached a stipulation which settled the disputed issue in this proceeding.  As a result, the hearing scheduled for December 1, 2004 became a hearing on the stipulation, and the hearing scheduled for December 2, 2004 was vacated.  Decision No. R04-1336-I.  

9. On October 14, 2004, Applicant filed its list of witnesses and copies of exhibits.  

10. At the assigned place and time the ALJ called the consolidated proceeding for hearing.  The ALJ heard testimony which described in detail the stipulation reached and which supported that stipulation.  As pertinent to this docket, Hearing Exhibit No. 2
 was marked, offered, and admitted.  In addition, Hearing Exhibit No. 3
 was admitted as a late-filed exhibit.  

11. At the conclusion of the hearing, the ALJ closed the evidentiary record in the consolidated proceeding, subject to receipt of late-filed exhibits (including Hearing Exhibit No. 3), and took the matter under advisement.  

12. Hearing Exhibit No. 3 was to have been filed on or before January 4, 2005.  On motions, that date was extended to and including March 4, 2005.  Decisions No. R05-0030-I, No. R05-0088-I, and No. R05-0220-I.  

13. On February 23, 2005, the ALJ separated the previously-consolidated dockets.  Decision No. R05-0220-I.  That Order also extended, to and including April 3, 2005, the date for Commission decision in this docket.  

14. On March 28, 2005, Applicant filed late-filed Hearing Exhibit No. 3.  The late filing will be accepted.  This filing completed the evidentiary record in this proceeding.  

15. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
16. Applicant is a political subdivision of the State of Colorado, is a county in the State of Colorado, and is the county in which the crossing at issue is located.  

17. Intervenor BNSF is the railroad company which owns the track at the crossing in issue in this proceeding.  

18. Intervenor Staff is Trial Staff of the Commission.  

19. No party which intervened in this proceeding opposed the Application.  

20. The crossing at issue in this proceeding is located in Morgan County and is the at-grade crossing of Morgan County Road 25 and BNSF tracks (DOT No. 057 262 S), the center line of which crosses BNSF’s right-of-way and tracks at Railroad Mile Post 457.81 in the Powder River Division, Brush Subdivision, Morgan County, Colorado.  

21. The posted track speed is 79 miles per hour for passenger trains and 60 miles per hour for freight trains.  An average of 32 trains per 24-hour period traverse the crossing.  

22. The average daily vehicular traffic count is 20 vehicles.  

23. Applicant proposes, and has requested authority, to improve the at-grade crossing with warning devices with gates, railroad flashers, and remote bungalow with constant warning circuitry.  The proposed railroad-highway crossing improvements and signalization will be designed, constructed, and installed in accordance with the specifications of the Manual on Uniform Traffic Control Devices, with the specifications approved by the Federal Highway administration, and with Commission specifications.  

24. Morgan will maintain, at its expense, the roadway approaches to the crossing.  BNSF will maintain, at its expense, the tracks, the roadbed, the crossing between the track tie ends, the grade crossing warning devices, and the appurtenances.  Morgan and BNSF have set out their agreement regarding these activities in detail in Hearing Exhibit No. 3 and have agreed to abide by the terms of that agreement.  

25. The cost of the complete project is now estimated to be $278,465.  The terms of the stipulation, as applicable to this docket, pertain only to cost allocation and are:  The Fund will pay $120,000 of the total project cost; BNSF will pay 20 percent of the total project cost; and Applicant will pay the remainder of the total project cost.  This allocation is subject to the following restriction:  

[BNSF] and [Applicant] will consult with each other and with Colorado PUC and agree upon any changes in the project which causes the cost to exceed the cost estimate [of $278,465].  In the event [BNSF] performs works or incurs additional expenses without previously consulting with Colorado PUC and [Applicant], [BNSF] shall be solely responsible for any and all costs in excess of the total cost estimate [of $278,465].  

Hearing Exhibit No. 3 at ¶ II.6, made applicable to cost allocation by id. at ¶ III.5.  

26. The cost allocation is acceptable to all parties in the consolidated proceeding; and, specifically, the written agreement is acceptable to the parties in this docket.  In addition, absent this cost allocation it is possible that the crossing upgrades would not be made in the near future.  

27. All exhibits, specifications, and plans are complete and accurate and meet Commission requirements.  

28. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of the protective devices to be installed.  Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

29. There is no dispute that the upgrades are reasonable and necessary to prevent accidents and to promote the public safety.  In addition, because it facilitates construction of the crossing upgrades, the stipulation described during the hearing and in this Decision serves the public interest and should be accepted.  

30. The upgrades contained in the Application are reasonable, are necessary to prevent accidents and to promote public safety, are appropriate, and are in the public interest.  The public safety, convenience, and necessity requires, and will be served by, granting the Application.  The Application will be granted.  The record supports the need for these upgrades, and they will be authorized.  

31. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. Late-filed Hearing Exhibit No. 3 is accepted.  
2. The stipulation described above is accepted.  
3. Subject to the conditions set forth in this Decision infra, the Application for a Commission order authorizing Morgan County to improve the safety warning devices at the at-grade crossing of Morgan County Road 25 and the mainline track of the Burlington Northern and Santa Fe Railway Company in Morgan County, Colorado, is granted.  
4. The installation of grade crossing warning devices with gates, railroad flashers, and bungalow with constant warning circuitry at the at-grade crossing of Morgan County Road 25 and Burlington Northern and Santa Fe Railway Company tracks (DOT No. 057 262 S), the center line of which crosses Burlington Northern and Santa Fe Railway Company’s right-of-way and tracks at Railroad Mile Post 457.81 in the Powder River Division, Brush Subdivision, in Morgan County, Colorado, as described in Hearing Exhibits No. 2 and No. 3, is authorized.  
5. The railroad crossing protection devices authorized in Ordering Paragraph II.A.4, supra, shall be designed and installed in accordance with the specifications of the Manual on Uniform Traffic Control Devices, with the specifications approved by the Federal Highway administration, and with Commission specifications.  
6. If it has not already done so, Morgan County shall file the final plans for the grade crossing protection devices authorized by Ordering Paragraph II.A.4, supra, as a late-filed exhibit.  
7. The total actual cost of the labor and materials required for the grade crossing protection devices, now estimated at $278,465, shall be paid as follows:  Burlington Northern and Santa Fe Railway Company will pay 20 percent of the total project cost; the State Highway Crossing Protection Fund will pay $120,000 toward the total project cost; and Morgan County will pay the remainder of the total project cost.  This cost allocation is subject to the provisions of the Grade Crossing Signal Installation Agreement at ¶¶ III.5 and II.6, referenced above.  
8. Morgan County shall notify the Commission in writing within ten days of the date of completion of the improvements authorized by Ordering Paragraph II.A.4, supra.  
9. Morgan County shall maintain, at its expense, the roadway approaches to the rail crossing where Morgan County Road 25 crosses, at grade, over and across the Burlington Northern and Santa Fe Railway Company tracks and right-of-way at Railroad Mile Post 457.81 in the Powder River Division, Brush Subdivision, in Morgan County, Colorado.  Morgan County shall abide by the terms of the Grade Crossing Signal Installation Agreement, which agreement is Hearing Exhibit No. 3.  
10. Burlington Northern and Santa Fe Railway Company shall maintain, at its expense and for the life of the crossing so protected, the tracks, the roadbed, the crossing between the track tie ends, the grade crossing warning devices, and the appurtenances, at the rail crossing where Morgan County Road crosses, at grade, over and across the Burlington Northern and Santa Fe Railway Company tracks and right-of-way at Railroad Mile Post 457.81 in the Powder River Division, Brush Subdivision, in Morgan County, Colorado.  Burlington Northern and Santa Fe Railway Company shall abide by the terms of the Grade Crossing Signal Installation Agreement, which agreement is Hearing Exhibit No. 3.  
11. The Commission retains jurisdiction to enter further orders as required.  

12. Docket No. 04A-189R is closed.  
13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
14. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Hearing Exhibit No. 2 is the Application.  


� Hearing Exhibit No. 3 (late-filed on March 28, 2005) is the Grade Crossing Signal Installation Agreement, executed March 24, 2005, between Morgan and BNSF.  This Agreement contains the specifics of the construction and maintenance of the proposed crossing improvements at issue in this proceeding.  
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