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I. statement  
1. On February 22, 2005, Craig S. Suwinski (Complainant) filed a Formal Complaint for Failure to Comply with Public Utility [sic] Commission Regulations regarding Common Carrier Schedule Change Filing and Commingling Contract Carrier and Common Carrier Services (Complaint).  The Complaint commenced this proceeding.  

2. On February 24, 2005, the Commission issued its Order to Satisfy or Answer addressed to Vail Summit Resorts, Inc. (Respondent).  Incorporated in that Order was the procedural schedule for this proceeding.  A copy of the Order was served on Complainant.  

3. On February 24, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the hearing in this matter for April 15, 2005.  By this Order the undersigned Administrative Law Judge (ALJ) will vacate this hearing date.  

4. The only parties in this proceeding are Complainant and Respondent.  Complainant appears in this matter pro se.  

5. The Complaint states that Respondent has on file with the Commission Schedule No. 1 Passenger Schedule Naming Times and Points of Pickup for the Transportation of Passengers and Their Baggage in Scheduled Service as Authorized by Decision No. C04-0722 (Schedule), which Schedule was filed with the Commission on September 1, 2004 to be effective September 2, 2004.
  Allegedly, the Schedule is the only Schedule filed with the Commission and has not been modified since it was filed.  The Complaint generally alleges that Respondent does not or did not operate a scheduled transportation route which is consistent with the Schedule.
  The Complaint states, at ¶ 6:  “Every day of providing transportation services without the required [Commission] schedule filing and the possibility of having intermingled common carrier and contract carrier services is a violation of [Commission] regulations.”  The Complaint does not state the time period during which the violations allegedly occurred and does not specify the Commission rules allegedly violated.  A fair reading of the Complaint, however, is that the alleged violations were continuing as of the date the Complaint was filed.  

6. On March 7, 2005, Respondent filed a Motion to Dismiss the Complaint (Motion).  The sole basis of the Motion is that Complainant lacks standing to bring the Complaint.  Respondent asserts that, in order to have standing, Complainant must meet a two-part test:  (a) Complainant must have suffered injury-in-fact; and (b) the injury must have been to a legally protected interest (that is, the interest must be encompassed within legal provisions which are alleged to have been violated).  Respondent takes the position that the Complaint does not meet this test and, therefore, does not establish that Complainant has standing.  

7. As to the first prong (i.e., injury-in-fact), after acknowledging that § 40-6-108(1)(d), C.R.S., states that the Commission “is not required to dismiss any complaint because of absence of direct damage to the complainant[,]” Respondent argues that that provision does not preclude the Commission from dismissing a complaint in the absence of direct harm to the complainant.  Motion at ¶ 9.  Respondent also argues that “Mr. Suwinski has not expressed any injury in his Complaint -- direct, pecuniary, or otherwise -- that he has suffered as a result of the claims alleged” in the Complaint.  Id. at ¶ 7.  

8. As to the second prong (i.e., existence of a legally protected interest), the crux of Respondent’s argument is that the Complaint fails to identify, to reference, or to mention any specific statute or rule which Respondent is alleged to have violated.  Id. at ¶¶ 10-12.  As a result, according to Respondent, the Complaint does not establish Complainant’s standing because one cannot determine the existence of any violation upon which he might be entitled to relief.  Because the Complaint seeks the assessment of civil penalties against it, Respondent argues that the fact that Complainant does not request any relief directly or personally connected to him (such as, for example, reparations) also supports the notion that Complainant has not suffered personally an injury-in-fact to a legally protected interest.  

9. On March 17, 2005, Complainant filed his Response to the Motion to Dismiss the Complaint (Response).  Complainant states that he “has utilized, and plans to continue to utilize, the common carrier and unregulated services provided by” Respondent, and Complainant explains (albeit in general terms) that use.  Response at ¶¶ 1, 5.  In addition, Complainant asserts that he wishes to use only Respondent’s common carrier and unregulated services and that he “has no interested [sic] in accidentally trespassing on [Respondent’s] contract carrier services, for which it charges users a considerable contracted rate.”  Id. at ¶ 2.  To avoid this accidental trespass, Complainant claims that he “and the general public must rely upon the required common carrier schedule filed with the [Commission] for information as to which of [Respondent’s] services are common carrier.”  Id. at ¶ 4.  Complainant argues that, because Respondent does not provide notice as to which vehicle is engaged in which type of transportation activity (i.e., common carriage, contract carriage, or unregulated service), he must rely on the published schedule filed with the Commission in order to determine which bus to use.  Id. at ¶¶ 6-7.  Finally, Complainant states that seeking civil penalties in this proceeding is consistent with § 40-6-101, C.R.S.; preserves resources by avoiding duplicative proceedings; and reduces the number of proceedings in which Respondent must be involved.  Id. at ¶ 8.  

10. The ALJ has reviewed the filings, the record in this proceeding, and the arguments of the parties.  For the reasons discussed below, the ALJ finds that Complainant has standing to bring this Complaint.  The Motion will be denied.  

11. The ALJ agrees with Respondent that, when the issue is standing in a judicial proceeding, Respondent states the correct test:  “(1) whether the party seeking judicial relief has alleged an actual injury from the challenged action; and (2) whether the injury is to a legally protected or cognizable interest.”  O’Bryant v. Public Utilities Commission of the State of Colorado, 778 P.2d 648, 652 (Colo. 1989) (O’Bryant).  The instant case, however, is before the Commission, an administrative agency within the Executive Branch of Colorado state government.  The Commission has explicit statutory provisions which apply to it and which must be taken into consideration here; among these is § 40-6-108, C.R.S.  In addition, the Commission has promulgated Rule 4 Code of Colorado Regulations (CCR) 723-1-61, which governs formal complaints filed with the Commission and pursuant to which the Complaint was filed; this Rule is applicable here.  

12. The ALJ finds and concludes that the cited standing test does not apply in a complaint proceeding before the Commission.
  Rather, § 40-6-108, C.R.S., establishes the test for standing in such a proceeding and is controlling in this case.  That section provides, in relevant part:  

(1)(a)
Complaint may be made by … any … person … by … complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, … in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.  

* * *  

(d)
The commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.  

On its face the statute gives Complainant standing here.  First, the statute allows any person to file a complaint against a public utility for alleged failure to comply with a Commission rule.  Second, the statute eliminates the injury-in-fact requirement.  Considering the 

13. allegations contained in the Complaint and the assertions contained in the Response in light of the statute (see above), Complainant clearly has standing to bring this proceeding.  

14. Assuming for the sake of argument that the traditional standing test applies (which it does not), Complainant has standing under that test as well.  First, § 40-6-108(1)(d), C.R.S., satisfies the first prong of the test (i.e., injury-in-fact) by eliminating it.  The ALJ finds no reason, and Respondent has articulated none, not to apply the statute in this case.
  

Second, in applying the traditional standing test, the Supreme Court has found that the Public Utilities Law
 creates a legally protected interest both for members of the general public and for customers of a public utility.  In O’Bryant, the court addressed whether Mr. O’Bryant had standing in a judicial proceeding to challenge a settlement reached without his consent in a judicial proceeding to which he was a party, which settlement potentially adversely affected his interests.  In examining Mr. O’Bryant’s standing, the court considered whether, with respect to him, the Public Utilities Law created a legally protected interest which satisfied the 

15. second prong of the standing test.  Citing, inter alia, §§ 40-6-108, 40-7-101, and 40-7-102, C.R.S., the court concluded that it did because the  

Public Utilities Law … creates in O’Bryant, as a member of the public, a legally protected and cognizable interest in ensuring that a public utility complies with the rules promulgated by the PUC and that the PUC enforces its rules in a manner consistent with its statutory responsibilities.  …  Putting this noneconomic interest of O’Bryant to one side, we are also satisfied that the Public Utilities Law creates a legally protected and cognizable economic interest in O’Bryant, as a public utility customer, in pursuing an action against a public utility for willful violation of a PUC rule to the detriment of public utility customers.  See § 40-7-102(1), C.R.S.  The statutory claim for punitive damages is clearly designed to protect public utility customers as a class against violations of the Public Utilities Law and the orders, decisions, and rules of the PUC.  Our case law authorizing the recovery of attorney fees and costs by a party to a PUC proceeding who renders a service on behalf of general consumer interests furthers this statutory design.  

     In light of the text, structure, and purpose of the Public Utilities Law, we conclude that O’Bryant’s allegations of injury-in-fact to a legally protected interest are sufficient to accord him standing to challenge on appear the district court’s judgment of dismissal.  

O’Bryant, 778 P.2d 654 (internal citations omitted; emphasis supplied).  

16. For the same reasons, the ALJ finds and concludes that Complainant has established that, both as a member of the general public and as Respondent’s customer, he has standing based on the interests as articulated by the Colorado Supreme Court.  

17. Applying Rule 4 CCR 723-1-61(b) leads to the same result.  That Rule provides that a “formal complaint, except one filed [with respect to rates or charges], may be filed against a public utility by:  … any … person.”  The Rule is consistent with, and implements, § 40-6-108, C.R.S.  Like the statute, this Rule on its face gives Complainant standing to prosecute his Complaint.  The Rule also implements the Public Utilities Law in a manner consistent with the O’Bryant decision by allowing both members of the public at large and customers of a public utility to file formal complaints.  

18. Respondent argues that Complainant has not met the first prong of the standing test because he has not established that he has suffered an injury-in-fact.  For the reasons discussed above, this argument is unpersuasive.  

19. Respondent argues that Complainant has not met the second prong of the standing test because he did not identify any specific rule or statute which Respondent is alleged to have violated.  For the reasons discussed above, this argument is unpersuasive.  In addition, Rule 4 CCR 723-1-61(a), which establishes the content of a formal complaint such as the one filed in this proceeding, undercuts Respondent’s argument.  According to the Rule, a formal complaint must “set forth sufficient facts and information to adequately advise the respondent public utility and the Commission of how any law, order, Commission rule, or public utility tariff provision has been violated.”  (Emphasis supplied.)  There is no requirement that a complaint identify which specific rule or statute is alleged to have been violated.
  As shown by the description of the Complaint, supra, the Complaint meets the Rule requirements.  

20. Respondent also argues that, had he suffered some personal injury, Complainant would have sought a remedy personal to him (e.g., reparations).  Respondent offers no elaboration or explanation of this assertion.  For the reasons discussed above, this argument is unpersuasive.  The fact that Complainant has not sought a remedy personal to him but instead has elected (for whatever reason) to proceed in a way calculated to obtain other relief is neither determinative nor particularly relevant to the question of standing in this case.  

21. For these reasons, the ALJ will deny the Motion.  Pursuant to Rule 4 CCR 723-1-61(d)(2), Respondent’s answer to the Complaint will be due on or before April 1, 2005.  

22. The determination that Complainant has standing is not a ruling on the merits of the Complaint.  “Rather [it] means simply that the party seeking … relief has stated a claim by demonstrating the existence of a legal right or interest which has been arguably violated by the conduct of another party.”  O’Bryant, 778 P.2d at 653.  It is the obligation of Complainant to establish by a preponderance of the evidence that in fact the violative conduct has occurred.
  This determination will be made based on the facts adduced at hearing.  

23. It is necessary to schedule a hearing and to establish a procedural schedule in this matter.  To do so, a prehearing conference will be held on April 12, 2005.  The provisions of Rules 4 CCR 723-1-79(b)(3) and 4 CCR 723-1-79(b)(4) govern this prehearing conference.  

The parties should be prepared to discuss these matters at the prehearing conference:  (a) date by which Complainant will file his list of witnesses and copies of his exhibits; (b) date by which Respondent will file its list of witnesses and copies of its exhibits; (c) date by which each party will file its prehearing motions;
 (d) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (e) date by which the parties will file any stipulation reached;
 (f) hearing date and city in which the hearing should take place; and (g) whether the parties wish an opportunity to file post-hearing statements of position and, if so, the date on which the parties will file their post-hearing statements of position.  In addition, the parties should be prepared to discuss any matters pertaining to discovery if Rule 4 CCR 723-1-77 is not sufficient.  Further, the parties should review, and be 

24. prepared to discuss to the extent relevant, the matters contained in Rule 4 CCR 723-1-79(b)(5).  Finally, a party may raise any additional issue.  

25. The ALJ expects the parties to come to the prehearing conference with proposed dates for all deadlines.  In addition, the parties must consult prior to the prehearing conference with respect to the listed matters.  Finally, the parties are encouraged to present, if possible, a procedural schedule, a hearing date, and a city in which the hearing will take place which are satisfactory to both parties.  

26. If they wish to do so, the parties may agree upon a proposed procedural schedule and propose that schedule for the ALJ’s consideration in advance of the prehearing conference.  If the parties opt to propose a procedural schedule, the proposal must be filed on or before April 8, 2005.  If it is acceptable, the ALJ will vacate the scheduled prehearing conference.
  

II. ORDER  

A. It Is Ordered That:  

1. The Motion to Dismiss Complaint is denied.  

2. On or before April 1, 2005, Vail Summit Resorts, Inc. shall file its answer to the complaint.  

3. A prehearing conference in this docket is scheduled as follows:  

DATE:

April 12, 2005  

TIME:

1:00 p.m.  

PLACE:
Commission Hearing Room  
 

1580 Logan Street, OL2  
 

Denver, Colorado  

4. The parties must be prepared to discuss the matters set forth above.  If they elect to do so, the parties may make a filing pursuant to ¶ I.26, above.  

5. The hearing scheduled for April 15, 2005 is vacated.  

6. This Order is effective immediately.  

	(S E A L)
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�  The Schedule is appended to the Complaint.  


�  Appended to the Complaint is what Complainant asserts is the only document which identifies the scheduled transportation routes operated by Respondent.  


�  With respect to the basis for the two-part test, the Colorado Supreme Court has stated:  





The “injury-in-fact” requirement is dictated by the need to assure that an actual controversy exists so that the matter is a proper one for judicial resolution, for consistent with the separation of powers doctrine embodied in Article III of the Colorado Constitution, “[c]ourts cannot, under the pretense of an actual case, assume powers vested in either the executive or the legislative branches of government.”  [Citation omitted.]  The requirement that the interest injured be of a type legally protected by statutory or constitutional provisions is a prudential rule of standing based on judicial self-restraint.  


Conrad v. Denver, 656 P.2d 662, 668 (Colo. 1982).  Plainly, these considerations, particularly the constitutional consideration, are not present in a proceeding before the Commission.  


�  In O’Bryant, the court was satisfied, with respect to the injury-in-fact prong of the standing test, that Mr. O’Bryant’s “asserted noneconomic and economic injuries, while arguably not severe, [could not] be characterized as so indeterminate, indirect, or trivial as unlikely to be redressed by a favorable judicial decision.”  O’Bryant, 778 P.2d at 653.  The noneconomic injury asserted by Mr. O’Bryant was his “interest, as a member of the public and as a public utility customer, to require the public utility to conform its actions to applicable PUC rules and to ensure that the PUC enforces its rules against public utilities in a manner consistent with the commission’s statutory responsibilities.”  Id.  


In the case at bar, however inelegantly, Complainant asserts the same noneconomic injury.  Assuming arguendo that this prong of the standing test applies to Commission complaint proceedings notwithstanding § 40-6-108(1)(d), C.R.S., the ALJ finds and concludes that Complainant has met the injury-in-fact requirement because he seeks to require Respondent to conduct its common carrier operations in compliance with applicable legal requirements and invokes the Commission’s complaint jurisdiction in order to ensure that the Commission enforces its rules against Respondent.  In addition, Complainant’s asserted noneconomic injury would be redressed by a Commission decision which requires Respondent to operate its scheduled transportation service in accordance with its filed Schedule.  


�  The Public Utilities Law is article 1 through and including article 7 of title 40.  Section 40-1-101, C.R.S.  Section 40-10-118, C.R.S., makes the Public Utilities Law applicable to common carriers by motor vehicle, such as Respondent in this case.  


�  If it wishes to do so, Respondent can obtain this information by filing a motion for more definite statement or by seeking the information through discovery.  Thus, the fact that the Complaint does not reveal this information is not fatal.  


�  This is only a portion of the matters which the Complainant must establish.  


�  This date should be at least 10 days before the final prehearing conference or, if there is no final prehearing conference, 14 days before the hearing.  


�  This date should be at least seven calendar days before the first day of hearing.   


�  The ALJ requests that the parties contact her directly (telephone no.:  303.894.2842) with respect to the hearing date before they file the proposed schedule.  
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