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I. STATEMENT

1. This docket concerns the Application for Authority to Operate as a Contract Carrier by Motor Vehicle for Hire by Amistad of San Luis, Inc. (Amistad).  Amistad filed its Application on December 9, 2004.

2. In the Application, as originally filed, Amistad requested authority to provide transportation services:  (a) between all points in Costilla County, Colorado; and (b) between points in Costilla County, on the one hand, and all points in Alamosa, Conejos, and Mineral Counties, Colorado, on the other hand.  The Application was restricted to providing transportation to clients in Amistad’s adult day care program, when those clients are recipients of Medicaid.

3. The Commission issued notice of the Application on December 13, 2004, and Joe Arthur Martinez, doing business as Little Stinkers Taxi Cab Service (Martinez) timely intervened in this case.  Mr. Martinez owns and operates Certificate of Public Convenience and Necessity PUC No. 55607.  Generally, that certificate authorizes Mr. Martinez to provide transportation service as a common carrier in Alamosa, Conejos, Costilla, Rio Grande, and Saguache Counties, Colorado.  In his notice of intervention, Mr. Martinez stated that he opposed Amistad’s Application.

4. The Administrative Law Judge (ALJ) set this matter for hearing on March 16, 2005.  However, on March 4, 2005, Amistad filed a letter stating its intent to amend the Application.  The amendment limits the Application to a request for authority to provide transportation as a contract carrier between all points in Costilla County only.  That is, the proposed amendment eliminates the request in the original Application to provide transportation in Alamosa, Conejos, and Mineral Counties.  The restrictions proposed in the original Application (i.e., transportation to be provided to Amistad’s clients who are Medicaid patients) remain.

5. On March 10, 2005, Mr. Martinez filed a letter stating that, if the Commission accepts Amistad’s proposed amendment restricting the Application to Costilla County, he will withdraw his intervention.

6. Given the pendency of Amistad’s proposed amendment, the ALJ vacated the hearing set for March 16, 2005.  The ALJ now issues this Order granting Amistad’s request to amend its Application.  Since Amistad’s request to limit its Application is now granted, according to the representation made in Mr. Martinez’s March 10, 2005 letter regarding withdrawal of the intervention, the amended Application is now unopposed.  Therefore, the amended Application may be considered under the Commission’s modified procedure (i.e., without hearing).  See Rule 24, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

7. In accordance with the provisions of § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding together with this recommended decision.

II. FINDINGS AND CONCLUSIONS

8. The Application and supporting documents indicate that Amistad operates an adult day care program.  Amistad intends to offer transportation only to clients enrolled in its program.  For example, Amistad will transport clients to and from home for the purpose of attending the day care program.  In addition, Amistad intends to offer transportation only to persons who are Medicaid recipients.

9. By its March 4, 2005 letter, Amistad seeks to restrictively amend the Application.  As stated above, the proposed amendment would permit Amistad to offer transportation service only in Costilla County.  The restrictions originally proposed in the Application—Amistad will provide transportation only to clients in its adult day care program who are recipients of Medicaid—remain unchanged by the proposed amendment.  The ALJ grants the request to amend the Application.

10. Mr. Martinez indicated that, with the restrictions and the amendment proposed by Amistad, he will withdraw his intervention.  The ALJ construes Mr. Martinez’s March 10, 2005 letter as a request to withdraw his intervention (assuming Amistad’s amendment to the Application is accepted).  And since the ALJ now grants the request to amend, Mr. Martinez’s request to withdraw his intervention is also granted.

11. Commission Rule 4.1.1, Rules, Regulations, and Civil Penalties Governing Contract Carriers of Passengers by Motor Vehicle, 4 CCR 723-23, (Contract Carrier Rules) requires an applicant for contract carrier authority to prove that the service it proposes to provide is specialized and tailored to the distinct needs of a customer.  Amistad has met that burden.  In particular, the Application and supporting documents indicate that Amistad intends to provide transportation to its own clients as part of its operation of its adult day care program.

12. Since Amistad intends to serve only its own day care clients, the ALJ further concludes that the grant of authority to Amistad will not impair the service of any common carrier serving the area proposed in the amended Application (i.e., Costilla County).  See Rule 4.1.4, Contract Carrier Rules.  In his March 10, 2005 letter, Mr. Martinez indicated that he does not object to the amended Application to serve only Costilla County.

13. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The request to amend the Application by Amistad of San Luis, Inc. filed on March 4, 2005 is granted.

2. The request to withdraw intervention by Joe Arthur Martinez, doing business as Little Stinkers Taxi Cab Service, is granted.

3. The Application for Authority to Operate as a Contract Carrier by Motor Vehicle for Hire by Amistad of San Luis, Inc., as amended on March 4, 2005, is granted.  Amistad of San Luis, Inc. is granted authority to operate as a Class B contract carrier by motor vehicle for hire with authority as set forth in the Attachment to this Order.  This Order is a PERMIT.

4. Amistad of San Luis, Inc. shall operate in accordance with all applicable Commission rules and regulations.

5. Amistad of San Luis, Inc. shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Amistad shall file a proper tariff and pay the issuance fee and appropriate annual vehicle identification fee.  Amistad may not begin operations until these requirements have been met and it has received notice in writing from the Commission stating that it is in compliance and may begin service.

6. If Amistad of San Luis, Inc. does not comply with the requirements of this Order within 60 days of its effective date, the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for completion of these requirements.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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ANTHONY M. MARQUEZ
________________________________
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