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IN THE MATTER OF THE TOWN OF CASTLE ROCK FOR THE AUTHORITY TO INSTALL A GRADE SEPARATION STRUCTURE WHICH CARRIES THE UNION PACIFIC RAILWAY COMPANY RAILROAD TRACKS OVER LIGGETT ROAD, NEAR RAILROAD MILEPOST 31.50 MORE OR LESS, IN DOUGLAS COUNTY, COLORADO.  

RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
mana l. jennings-fader 
granting application under modified procedure and closing docket  

Mailed Date:  March 16, 2005  

I. statement  

1. On June 7, 2004, the Town of Castle Rock (Castle Rock or Applicant) filed an application for a Commission order authorizing the construction of a grade separation structure which carries the Union Pacific Railroad Company (UPRR) railroad tracks over the future realignment of Liggett Road in Castle Rock, Colorado (Application).  The grade separation would be added at railroad milepost 31.49 in Douglas County, Colorado.  That filing commenced this proceeding.  Routt amended the Application on June 30, 2004.
  

2. In accordance with § 40-6-108(2), C.R.S., the Commission gave notice of the Application, together with a copy of the Application, to all interested parties, including adjacent property owners.  Notice of Application Filed, dated and mailed July 2, 2004.  

3. On July 20, 2004, UPRR intervened in this matter.  

4. On July 30, 2004, The Burlington Northern and Santa Fe Railway (BNSF) intervened in this matter.  

5. On October 15, 2004 the Commission deemed the Application complete as of that date and referred the Application to an administrative law judge (ALJ) for “determination of its merits, including the status of the final contract between the parties for construction and maintenance of the crossing.”  Decision No. C04-1205 at ¶ 8.  The Commission also established a hearing date of March 21, 2005.  

6. The only parties in this proceeding are Applicant, UPRR, and BNSF.  

7. The ALJ established a procedural schedule.  Decision No. R04-1279-I.  

8. By Decision No. R05-0278-I the ALJ required Applicant to show cause why the docket should not be dismissed without prejudice.  Applicant filed a Response to the Order to Show Cause.  By Decision No. R05-0303-I, the ALJ discharged the Order to Show Cause.  

9. On March 11, 2005, Applicant, UPRR, and BNSF filed a Joint Motion to Proceed Pursuant to C.R.S. 40-6-109(5) and to Vacate Hearing Date (Motion).  Appended to the Motion was a New Public Road Crossing Agreement between UPRR and Castle Rock (Agreement).  This Agreement covered construction, maintenance, and operation of the new Liggett Road overpass grade separation crossing.  

10. By Decision No. R05-0303-I, the ALJ granted the Motion; determined that the unopposed Application could proceed pursuant to the § 40-6-109(5), C.R.S., procedures; and vacated the scheduled hearing date.  

11. The Application is uncontested and unopposed.  Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-24, the uncontested and unopposed Application may be processed under the modified procedure, without a formal hearing.  

12. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
13. Applicant is authorized to construct, to maintain, and to operate public roads within the Town of Castle Rock.  

14. Intervenor UPRR is a railroad company which operates in Colorado and which owns the track at the crossing in issue in this proceeding.  

15. Intervenor BNSF is a railway company which operates in Colorado.  

16. No party which intervened in this proceeding opposed or contested the Application.  

17. The crossing is located in Douglas County, State of Colorado and is, or will be, located at railroad milepost 31.49 on the Colorado Springs Subdivision, DOT No. 924 114R, at or near Castle Rock, Colorado.  

18. The posted track speed is 45 miles per hour.  An average of approximately 48 trains per day traverse the crossing.  

19. In 2002, the average daily traffic (ADT) on Liggett Road was 3,500 vehicles.  The ADT is projected to increase to 11,000 in the year 2020.  The maximum design speed on Liggett Road is 40 miles per hour.  

20. Applicant proposes, and has requested authority, to construct a grade separation to carry the UPRR tracks over a proposed realignment of Liggett Road.  Applicant will construct this grade separation in conjunction with the construction of the UPRR bridge over Interstate Highway 25.  According to the Application, the proposed grade separation will be designed and constructed in accordance with UPRR specifications; in accordance with the applicable specifications of the American Railway Engineering and Maintenance-of-way Association Manual for railway engineering, of the American Association of Highway and Transportation Officials, and of the Federal Highway Administration; in accordance with the Manual of Uniform Traffic Control Devices for Streets and Highways; and in accordance with Commission regulations.  

21. Applicant and UPRR will construct, operate, and maintain the grade separation in accordance with the terms of the Agreement dated January 28, 2005 and submitted to the Commission on March 11, 2005.  

22. The cost of the complete project is now estimated to be $1,000,000.  Applicant will pay for the grade separation.  

23. The submitted exhibits, specifications, and plans are complete and accurate and meet Commission requirements.  

24. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and of grade separations to be constructed.  The Commission has jurisdiction in this matter.  

25. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

26. The grade separation sought by Applicant in the Application is reasonable, is necessary to prevent accidents and to promote public safety, is appropriate, and is in the public interest.  The public safety, convenience, and necessity require, and will be served by, granting the Application.  The Application will be granted.  The record supports the need for the grade separation, and it will be authorized.  

27. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Application for a Commission order authorizing construction, maintenance, and operation of a highway/railroad grade separation to carry the tracks of the Union Pacific Railroad Company over Liggett Road at railroad milepost 31.49 on the Colorado Springs Subdivision, DOT No. 924 114R, located in Castle Rock, County of Douglas, Colorado is granted.  
2. The Town of Castle Rock, Colorado is authorized to construct, to operate, and to maintain a highway/railroad grade separation to carry the tracks of the Union Pacific Railroad Company over Liggett Road at railroad milepost 31.49 on the Colorado Springs Subdivision, DOT No. 924 114R, located in Castle Rock, County of Douglas, Colorado.  
3. All work done shall be in accordance with the plans, specifications, and exhibits submitted in, or to be developed in accordance with, the New Public Road Crossing Agreement between Union Pacific Railroad Company and the Town of Castle Rock Covering the Construction, Maintenance, and Operation of the New Liggett Road Overpass Grade Separation Crossing at Railroad Milepost 31.49 on the Colorado Springs Subdivision - DOT No. 924 114R at or near Castle Rock, Douglas County, Colorado, dated January 28, 2005.  
4. The Town of Castle Rock, Colorado shall pay the total actual cost of labor and material required for the highway/railroad grade separation structure authorized in Ordering Paragraph No. 2, above, and other costs as specified in the New Public Road Crossing Agreement between Union Pacific Railroad Company and the Town of Castle Rock Covering the Construction, Maintenance, and Operation of the New Liggett Road Overpass Grade Separation Crossing at Railroad Milepost 31.49 on the Colorado Springs Subdivision - DOT No. 924 114R at or near Castle Rock, Douglas County, Colorado, dated January 28, 2005.  
5. To the extent that the final construction plans and specifications have not been submitted to the Commission, the Town of Castle Rock, Colorado shall submit to the Commission as a late-filed exhibit the detailed construction plans and specifications for the highway/railroad grade separation structure authorized in Ordering Paragraph No. 2, above.  
6. The Town of Castle Rock, Colorado shall notify the Commission in writing within ten days of the date of completion of the highway/railroad grade separation structure authorized in Ordering Paragraph No. 2, above.  
7. The Town of Castle Rock, Colorado, at its expense, shall maintain and repair the highway/railroad grade separation structure authorized in Ordering Paragraph No. 2, above, in accordance with the applicable provision of the New Public Road Crossing Agreement between Union Pacific Railroad Company and the Town of Castle Rock Covering the Construction, Maintenance, and Operation of the New Liggett Road Overpass Grade Separation Crossing at Railroad Milepost 31.49 on the Colorado Springs Subdivision - DOT No. 924 114R at or near Castle Rock, Douglas County, Colorado, dated January 28, 2005.  
8. Union Pacific Railroad Company shall maintain, at its expense and for the life of the highway/railroad grade separation structure authorized in Ordering Paragraph No. 2, above, the tracks, the roadbed, the communication and signal lines, and appurtenances.  
9. The Commission retains jurisdiction to enter further orders as required.  

10. Docket No. 04A-305R is closed.  
11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
12. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Except as the context may indicate otherwise, reference in this Decision to the Application is to the Application as amended on June 30, 2004.  
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