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I. BY THE COMMISSION

A. Statement

1. This docket concerns the Application by the Union Pacific Railroad Company for authority to close the highway-railroad crossing at 132nd Avenue in Adams County, Colorado.

2. On February 25, 2005, Union Pacific and Intervenor the City of Brighton filed their Stipulation and Settlement Agreement (Stipulation) which, if approved, would resolve this docket.

3. In Decision No. R05-0262-I the Administrative Law Judge directed Union Pacific and Brighton to serve a copy of the Stipulation on other parties to this case.  Since no certificate of service was attached to the Stipulation when it was filed with the Commission, the ALJ concluded that Union Pacific and Brighton had not served the Stipulation on other parties.

4. On March 8, 2005, Union Pacific filed its Motion to Refile Certificate of Service.  That motion states that, in fact, the Stipulation was served upon all parties to the case when it was filed with the Commission.  The certificate of service was not attached to the Stipulation simply as a result of clerical error.  Therefore, the motion requests that the original certificate of service (attached to the motion) be accepted as complying with Decision No. R05-0262-I.  Good cause having been stated, the motion is granted.

5. The Stipulation by Union Pacific and Brighton is now under consideration by the ALJ.  As noted above, approval of the Stipulation would resolve Union Pacific’s Application in its entirety.  Therefore, before ruling on the Stipulation, the ALJ will allow non-signatory parties to the Stipulation to file comments in response to the Stipulation.  Those comments may be filed within seven days of the effective date of this Order.

6. Additionally, the ALJ directs Union Pacific and Brighton to clarify the Stipulation as discussed here.  The Stipulation provides for closure of the railroad crossing at 132nd in Brighton within 30 days of the Commission order approving the Stipulation subject to an interim condition.  Specifically, the closure will be accomplished by the placement of two gates with chains across the crossing (one on each side).  According to the Stipulation, however, “All emergency service providers within the jurisdiction served by the crossing…are authorized to continue to utilize the crossing in case of emergency only….”  The Stipulation provides that “emergency service personnel” will be allowed to cut the chains and swing the gates freely in either direction in order to use the crossing.  Emergency service providers who cut the chains at the crossing will be required to notify Union Pacific within two hours of the event.  This arrangement will, under the Stipulation, continue for up to 18 months when Union Pacific will then be permitted to completely remove the crossing at its expense.

7. The Stipulation lists the Brighton Police Department, the Adams County Sheriff Department, and the Greater Brighton Fire Protection District as “emergency service providers.”  But, the Stipulation apparently contemplates that other entities may qualify as “emergency service providers” who would be permitted to use the crossing under the interim condition described above (i.e. cutting the chains on the gates).

8. The ALJ directs Union Pacific and Brighton, within seven days of the effective date of this Order, to clarify whether they are presently aware of other entities (besides those listed in paragraph 7) that are “emergency service providers” who would be permitted to use the crossing subject to the interim condition.  If there are other such entities at this time, Union Pacific and Brighton shall lists those specific entities in their filing.

9. Union Pacific and Brighton, within seven days of the effective date of this Order, will also clarify how “emergency service providers” will be informed of the Stipulation, for example: of the interim condition at the crossing, their right to continued use of the crossing under the interim condition, and their responsibilities under the Stipulation in the event they use the crossing under the interim condition (e.g. informing Union Pacific of use of the crossing within two hours of such use), etc.

10. As stated, the Stipulation requires “emergency service providers” to take certain actions in the event they use the crossing under the interim condition, such as placing a telephone call to the Manager of Track Maintenance at Union Pacific.  Apparently, none of the entities that might qualify as an “emergency service provider” is a party to this docket.  The ALJ directs Union Pacific and Brighton to clarify the Commission’s authority to adopt a Stipulation in this application proceeding that purports to place certain responsibilities on entities that are not parties to the docket before the Commission.

11. Finally, the Stipulation (paragraph 10) provides that, “This Stipulation may be enforced only by the parties hereto or their successors.”  Union Pacific and Brighton apparently intend that no one else, neither the Commission itself nor affected third parties (e.g. emergency service providers), will have the legal right to enforce the Stipulation.  Since Union Pacific and Brighton are requesting that the Commission approve the Application and the Stipulation, and assert that the Stipulation is in the “public interest” (paragraph 14 of Stipulation), the parties shall clarify the need for a provision limiting the enforceability of the Stipulation to Union Pacific and Brighton.

II. ORDER

A.
It Is Ordered That:
1. The Motion to Refile Certificate of Service by the Union Pacific Railroad Company is granted.

2. Non-signatory parties to the Stipulation and Settlement Agreement between the Union Pacific Railroad Company and the City of Brighton may file comments regarding the Stipulation within seven days of the effective date of this Order.

3. Within seven days of the effective date of this Order, the Union Pacific Railroad Company and the City of Brighton shall file their clarification of the Stipulation and Settlement Agreement consistent with the above discussion.

This Order is effective immediately.
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