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I. STATEMENT  
1. On September 15, 2004, Craig S. Suwinski (Complainant) filed a Formal Complaint Regarding Non Filing of Schedule Changes and Providing Service Without Legal Authority (Complaint).  Complainant requested an expedited process pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-61(j)(1).  The Complaint commenced this proceeding.  

2. On September 20, 2004, the Commission issued its Order to Satisfy or Answer addressed to Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc. (Respondent).  

3. On that same date the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for October 7, 2004, and established a procedural schedule.  

4. The only parties in this proceeding are Complainant and Respondent.  

5. On September 30, 2004, Respondent filed Objections to Expedited Treatment of Complaint.  The undersigned Administrative Law Judge (ALJ) vacated the scheduled hearing and the procedural schedule and, pursuant to Rule 4 CCR 723-1-61(j)(5), found that the Complaint was no longer expedited.  Decision No. R04-1163-I.    

6. On September 30, 2004, Respondent filed a Motion to Dismiss the Complaint.  Complainant did not file a response.  The ALJ denied the motion and found that, as to one count of the Complaint, Respondent had admitted the violation.
  Decision No. R04-1311-I.  

7. On November 15, 2004, Respondent filed its Answer.  In its Answer Respondent generally denied the allegations of the Complaint and pled two defenses.  

8. By Decision No. R04-1358-I the ALJ established a procedural schedule and scheduled the hearing in this matter for February 9, 2005.  

9. On January 21, 2005, Complainant filed a Motion to Compel Vail Summit Resorts to Comply with Discovery Request.  The ALJ denied this motion without prejudice.  Decision No. R05-0109-I.  

10. On January 21, 2005, Complainant filed a Subpoena Request.  The ALJ denied this request without prejudice.  Decision No. R05-0107-I.  Complainant supplemented the Subpoena Request, and the requested subpoenas were issued on January 31, 2005.
  

11. On January 21, 2005, Complainant filed his List of Witnesses and Exhibits.  

12. On January 31, 2005, Respondent filed its List of Witnesses and Exhibits.  

At the time and place scheduled for commencement of the hearing, the ALJ called this case for hearing.  Complainant appeared pro se, and Respondent appeared through counsel.  

At the hearing Complainant presented his own testimony.  Hearing Exhibits No. 1 through No. 5 were marked and offered.  Hearing Exhibit No. 1 was withdrawn, Hearing Exhibit No. 2 was not admitted, and Hearing Exhibits No. 3 through No. 5 were admitted into evidence.  

13. At the conclusion of the Complainant’s case, Respondent orally moved to dismiss the entire Complaint with prejudice based on Complainant’s failure to meet his burden of proof.  The ALJ took the oral motion under advisement.  Respondent elected to rest on its motion and, thus, did not present any evidence.  

At the conclusion of the hearing the ALJ closed the evidentiary record and took the matter under advisement.  The parties chose neither to file nor to make orally post-hearing statements of position.  

14. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSION  
15. Complainant Craig S. Suwinski is an individual.  On occasion he uses the scheduled bus service provided by Respondent.  

16. Respondent Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc., is the owner of Certificate of Public Convenience and Necessity (CPCN) PUC No. 20195 and of Contract Carrier Permit No. B-9862, both of which were issued by the Commission.  

17. The Complaint alleges that Respondent provided call-and-demand service without Commission authorization and that Respondent discontinued its scheduled transportation service without Commission authorization.  Hearing Exhibit No. 3 at ¶¶ 1, 2, 3, 8, and 9.  

18. The burden of proof in this proceeding rests on Mr. Suwinski, the Complainant.  Section 13-25-127(1), C.R.S.; Rules 4 CCR 723-1-72(c) and 4 CCR 723-1-82(a)(2).  Complainant must prove, by a preponderance of the evidence, the material allegations of the Complaint.
  He may meet this burden by presenting testimonial and documentary evidence, including sufficiently reliable hearsay.  If Complainant does not meet his burden of proof with respect to a particular claim in the Complaint, the Commission cannot provide relief on the basis of the unproven claim.  To obtain relief, Complainant need not prove every allegation or claim.  However, the relief provided by the Commission must be appropriate for, and must relate to, only the proven claim or claims.  

To prevail in this case, Mr. Suwinski must establish that Respondent provided call-and-demand service without authorization and that Respondent discontinued scheduled service without authorization.  In addition, because he seeks issuance of civil penalties, 

19. Complainant must establish at least the time period (that is, the beginning date and the end date) during which the alleged violations occurred.  

20. As to the allegation that Respondent provided call-and-demand service without Commission authorization, Complainant offered no credible evidence to support the allegation.  Complainant failed to meet his burden of proof with respect to this allegation.  

21. First, Complainant testified that he did not know whether, at any time, Respondent had authority under which it could offer call-and-demand service.  CPCN PUC No. 20195 authorizes Respondent to provide charter service.  Hearing Exhibit No. 4.  Rule 4 CCR 723-31-2.8.1 defines call-and-demand service and lists four types of call-and-demand service, one of which is charter service.  Complainant did not present any evidence tending to establish that the service provided by Respondent was a type of call-and-demand service other than charter service.  Complainant testified that he had not used the call-and-demand service; and he offered no testimonial or documentary evidence to establish anything about the nature of the service offered.  Complainant, thus, did not raise an inference and did not rely on a presumption which shifted to Respondent the burden of going forward to establish that the service provided was charter service.  Since the evidence presented did not address the question of the type of call-and-demand service provided by Respondent and since Respondent had authority to provide at least one type of call-and-demand service, Complainant failed to meet his burden of proof.  

22. Second, even if he had established that Respondent offered a service without authorization (which he did not establish), Complainant did not provide any evidence about the beginning date and the end date of this alleged violation.
  

23. As to the allegation that Respondent discontinued scheduled service without Commission authorization, Complainant offered no credible evidence to support the allegation.  Complainant failed to meet his burden of proof with respect to this allegation.  

24. First, by its express terms and as Complainant admitted in his testimony, the Complaint is limited to one route (i.e., the Brown route) of scheduled service.  Hearing Exhibit No. 3 at ¶ 1.  Complainant testified, however, that the violation alleged in the Complaint did not involve the Brown route.  Complainant stated that, by inference, the Complaint referred to, and incorporated, other -- and unidentified -- routes and that Respondent discontinued scheduled service on those other routes.  This testimony requires reconsideration of, and reversal of, the ruling, found in Decision No. R04-1311-I, that Respondent had admitted this violation.  It now appears that Respondent’s admission, if any, went to some other, undefined, and non-alleged violation; and the record in this proceeding provides no clue as to which, if any, of the other scheduled routes the admission might have pertained.  In addition, taking Complainant’s testimony as true, Respondent received no notice of the actual claim against it because the only referenced scheduled service (i.e., the Brown route) was not the scheduled service which Respondent allegedly suspended without authorization.  One cannot read into the Complaint the inferred allegation proposed by Complainant (i.e., that the Complaint applied to all routes except the Brown route) because to do so would work a severe hardship, if not a due process violation, on Respondent.  For these reasons, Complainant failed to establish the alleged violation.  

25. Second, assuming that Complainant established the alleged violation (which he did not), Complainant still failed to sustain his burden of proof because he did not provide any evidence concerning the duration of Respondent’s alleged suspension of scheduled service without Commission authorization.  Complainant was well aware that it was necessary to establish the duration of the violation because the ALJ explicitly stated that this must be established at the hearing.
  Decision No. R04-1311-I at ¶ 11.  The record contains insufficient credible evidence on this question.  The Complaint is the only documentary evidence concerning the beginning date.  The Complaint, however, contains no specific beginning date; it reads:  “[s]ometime during the week of September 6, 2004, or shortly thereafter,” the alleged violation occurred.  Hearing Exhibit No. 3 at ¶ 3.  This does not establish the beginning date of the alleged violation because it is nothing more than an undefined and unbounded range of possible dates.  In addition, Complainant offered, without sufficient explanation, the following as possible dates on which the alleged violation ceased:  (a) the date on which the Complaint was filed (i.e., September 15, 2004); (b) the date on which Respondent filed its Motion to Dismiss (i.e., September 30, 2004); and (c) the time when the ski season opened (i.e., approximately the second weekend in November, 2004).  This is insufficient to establish the ending date of the alleged violation because the evidence provides no basis for choosing from among these suggested dates.  For these additional reasons, Complainant failed to establish the alleged violation.
  

26. Respondent asks that the Complaint be dismissed with prejudice.  This request will be granted.  At hearing Complainant presented his case on the merits in full and, as found above, failed to meet his burden of proof.  This decision, then, is an adjudication on the merits of the Complaint.  It would be unfair to permit Complainant another opportunity to litigate these same claims.  Dismissal with prejudice precludes further litigation of these claims, provides finality, and is appropriate in this case.  

27. Although given a full and fair opportunity to do so at hearing, Complainant failed to meet his burden of proof with respect to the allegations of the Complaint.  The motion to dismiss the Complaint with prejudice will be granted.  The Complaint will be dismissed with prejudice.  

III. ORDER 

A. The Commission Orders That:  

1. The motion to dismiss the Complaint with prejudice, which motion was made orally at the conclusion of Complainant’s case, is granted.  

2. The Complaint in this docket is dismissed with prejudice.  

3. Docket No. 04F-475CP is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNNGS-FADER
________________________________

Administrative Law Judge


G:\ORDER\475CP.doc:srs









�  For the reasons discussed infra, the ALJ reconsiders and reverses this ruling.  


�  The subpoenas were not served.  


�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  


�  Whatever information Complainant may have provided about beginning and end dates pertained only to the discontinuance of the scheduled service.  See, e.g., Complaint (Hearing Exhibit No. 3) at ¶ 3.  In addition and as discussed below, the timeframes suggested by Complainant are vague and unreliable.  


�  That Order also stated that the question of the penalty to be assessed or the remedial action to be ordered would be an issue for hearing.  Complainant presented no evidence addressing this issue.  


�  This failure to establish the duration of the violation necessarily meant that Complainant also failed to provide sufficient evidence on which to determine the amount of the civil penalty to be assessed, had a violation been established.  Thus, even if the record is sufficient to determine that a violation occurred (which it is not), the record does not contain sufficient information upon which to order a civil penalty or remedial action.  
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