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I. statement 

1. On June 7, 2004, the Town of Castle Rock (Applicant) filed an application for a Commission order authorizing the construction of a grade separation to carry the Union Pacific Railroad Company tracks over Liggett Road (Application).  The Application commenced this proceeding.  

2. The Commission gave public notice of the Application.  See Notice of Application Filed, dated July 2, 2004 (Notice).  On July 20, 2004, Union Pacific Railroad Company (UPRR) intervened of right.  On July 30, 2004, The Burlington Northern and Santa Fe Railway Company (BNSF) intervened of right.  The only parties in this matter are Applicant, UPRR, and BNSF.  

3. On October 15, 2004, by Decision No. C04-1205 the Commission deemed the Application complete as of that date and referred this matter to an Administrative Law Judge (ALJ).
  The Commission provided this specific guidance:  Referral to the ALJ was “for determination of [the Application’s] merits, including the status of the final contract between the parties for construction and maintenance of the crossing” (id. at ¶ I.A.8).  In addition, the Commission directed to the ALJ to “establish a procedural schedule for the filing of exhibits and witness lists and any pre-filed testimony.”  Id. at ¶ II.A.3.  

4. Hearing in this matter is scheduled for March 21, 2005.  See Decision No. C04-1205 at ¶ II.A.2.  

5. In view of the hearing date and the Commission’s direction, and to provide the parties time to come to a final agreement and written contract with respect to construction and maintenance of the proposed pedestrian crossing, the ALJ adopted the following procedural schedule:  (a) on or before February 18, 2005, Applicant will file its list of witnesses, a detailed summary of the testimony of each identified witness, and copies of its exhibits (including a copy of the final contract for construction and maintenance of the proposed crossing); (b) on or before March 4, 2005, each intervenor will file its list of witnesses, a detailed summary of the testimony of each identified witness, and copies of its exhibits; (c) on or before March 16, 2005, each party will file its prehearing motions; (d) on or before March 16, 2005, the parties will file any stipulation reached; and (e) hearing in this matter will be held on March 21, 2005.  Decision No. R04-1279-I (issued October 29, 2004).  

6. In ¶ 11 of that Order, the ALJ provided the following advisement to the parties:  

In accordance with Commission procedure, absent good cause shown, no witness may testify (except in rebuttal) unless that witness has been identified and her/his testimony is summarized in accordance with the procedural schedule established in this Order.  Similarly, absent good cause, no exhibit may be admitted (except in rebuttal) unless that exhibit has been provided in accordance with the procedural schedule established in this Order.  

7. On February 25, 2005, someone submitted to the Commission a letter, dated January 28, 2005, from Paul G. Farrell of UPRR addressed to Tom Bendel, Department of Public Works, Town of Castle Rock.  Attached to the letter is a Construction and Maintenance Agreement, presumably for the project at issue in this proceeding.  Because no pleading accompanied the document, the submitting party (if any) is unidentified and the purpose of the filing (if any) unknown.  Based on review of the Commission’s file in this matter, this is the only submission or filing made since the October 29, 2004 Order.  

8. No party requested an extension of time within which to make the filings ordered in Decision No. R04-1279-I.  

9. To date, no party has filed its list of witnesses and copies of its exhibits.  In accordance with the advisement contained in Decision No R04-1279-I, then, no witness may testify and no document may be received in evidence at the hearing scheduled for March 21, 2005.
  

10. If Applicant cannot offer a witness to testify and cannot offer a document into evidence, Applicant cannot meet its burden of proof in this matter.  Accordingly, the ALJ will order Applicant to show cause, on or before March 14, 2005, why this docket should not be dismissed without prejudice and why the hearing scheduled for March 21, 2005 should not be vacated.  If Applicant advocates rescheduling the hearing to a later date, Applicant must address the impact of § 40-6-109.5, C.R.S., on the ability of the Commission to hold the hearing on a date later than March 21, 2005 and still meet the date for issuance of a Commission decision.  

II. ORDER  

A. It Is Ordered That:  

1. Applicant Town of Castle Rock shall file, on or before March 14, 2005, a pleading which shows cause why this case should not be dismissed without prejudice and why the scheduled hearing should not be vacated.  

2. This Order is effective immediately.  
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�  Pursuant to § 40-6-109.5(2), C.R.S., and absent Applicant’s waiving the statute, the Commission decision in this matter should issue on or before June 10, 2005.  Following a hearing at which the evidence establishes the existence of “extraordinary conditions,” the Commission may extend this time by no more than an additional 90 calendar days (i.e., to and including September 9, 2005).  Section 40-6-109.5(4), C.R.S.  


�  Although the instant Order is addressed to Applicant, UPRR and BNSF are on notice that, should a hearing be held in this matter, neither may offer a witness or a document at the hearing because neither has filed a list of witnesses and copies of exhibits.  
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