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I. STATEMENT
1. On May 19, 2004, Applicant Qwest Corporation (Qwest or Applicant) filed an Application for Approval of its Revised Exchange Area Map in the Denver Metro Exchange Aurora Zone and Declaration of its Intent to Serve Within the Territory of Eastern Slope Rural Telephone Association, Inc. (Application).  The Application commenced this docket.  

2. Qwest filed an Amended Application on June 15, 2004.
  Exhibit B to the Amended Application contains a proposed advice letter and a map page which Applicant proposes to file in the event the Application is granted.
  

3. The Commission gave public notice of the Application.  Notice of Application Filed, dated May 21, 2004.  

4. On June 21, 2004, Eastern Slope Rural Telephone Association, Inc. (Eastern Slope) filed a timely Petition to Intervene.  Eastern Slope filed a Request for Hearing on this matter, and Qwest opposed this request.  By Decision No. C04-0737, the Commission granted Eastern Slope’s petition to intervene and request for hearing and assigned the matter to an Administrative Law Judge (ALJ).  

5. On July 12, 2004, Staff of the Commission (Staff) filed a Notice of Intervention and Request for Hearing.  

6. By Decision No. R04-0769-I, the ALJ vacated the procedural schedule established by rule and set a pre-hearing conference.  At the pre-hearing conference, the Front Range Airport Authority (FRAA or Authority) late-filed a Petition to Intervene which was addressed on that date.  By Decision No. R04-0876-I, the ALJ granted the petition; established the procedural schedule for this case; and scheduled the hearing for October 28 and 29, 2004.  

7. On August 3, 2004, TransPort: A Schuck Corporation Development (TransPort) late-filed a Petition to Intervene.  The ALJ granted this petition.  Decision No. R04-0964-I.  

8. On September 13, 2004, the Colorado Telecommunications Association (CTA) late-filed an Entry of Appearance and Motion to Intervene.  The ALJ granted this motion.  Decision No. R04-1146-I.  

9. Hearing in this matter was held as scheduled on October 28 and 29, 2004.  Qwest presented the oral and written testimonies of Messrs. Paul R. McDaniel and Jeffrey R. Garrett.  FRAA presented the oral and written testimony of Mr. Dennis R. Heap.  The parties stipulated to the admission of the written testimony of Mr. Robert Loew on behalf of TransPort and waived cross-examination.  Eastern Slope presented the oral and written testimonies of Messrs. Chuck E. Helgerson and Kevin J. Kelly.  Staff presented the oral and written testimony of Mr. Gary A. Klug.  CTA did not present a witness at hearing.  Hearing Exhibits No. 1 through No. 25 were marked for identification, offered, and admitted into evidence.  

10. At the conclusion of the hearing, the ALJ took the matter under advisement.  

11. On November 10, 2004, Eastern Slope filed an unopposed request for an extension of time within which to file post-hearing statements of position in this matter.  This motion was granted orally for all parties to the docket.  This Order memorializes that oral ruling.  

12. Qwest and Staff each filed a statement of position.  Eastern Slope and CTA filed a joint statement of position.  

13. On December 16, 2004, Eastern Slope filed a Notice of Supplemental Authority.  On December 22, 2004, Qwest filed a Motion to Strike “Notice of Supplemental Authority.”  The ALJ found that the supplemental authority would be of assistance to the Commission and that the notice of supplemental authority was properly done.  Thus, at a hearing held on January 5, 2005, the ALJ orally denied Qwest’s Motion to Strike and allowed all other parties to file responsive authorities on or before January 10, 2005.  This Order memorializes that oral ruling.  

14. On January 6, 2005, Qwest filed a Notice of Supplemental Authority.  

15. The Commission deemed this Application complete as of July 6, 2004.  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a final Commission decision in this matter would be due on or before February 1, 2005.  A hearing pursuant to § 40-6-109.5(4), C.R.S., was held on January 5, 2005.  Decision No. R04-1542-I.  For the reasons stated in that Order, the ALJ found that extraordinary circumstances exist in this particular case sufficient to extend the time for Commission decision and orally extended the time for decision by 90 days.  Therefore, a Commission decision in this matter should issue on or before May 2, 2005.  This Order memorializes that oral ruling.  

16. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  
17. Applicant Qwest is a provider of telecommunications services in Colorado and is a public utility regulated by the Commission, as was its predecessor corporation U S WEST Communications, Inc.
  

18. Intervenor Authority was created in 1982.  It operates the Front Range Airport, which opened in 1984.  Due to its location, FRAA receives telecommunications services from, and is a customer of, both Qwest and Eastern Slope.  

19. Intervenor TransPort is the developer of an advanced business and transportation environment designed as an intermodal facility to provide businesses of all sizes with direct and simultaneous access to highway, rail, and airport services.  TransPort is located in Qwest’s service territory and in the 16-section area at issue in this proceeding.  

20. Intervenor Eastern Slope is a rural telecommunications provider (or rural telephone carrier) which provides service to member-customers in Colorado.  Eastern Slope is owned by its members and does not have shareholders.  Eastern Slope is a public utility regulated by the Commission, is a designated Provider of Last Resort in its service territory, and is designated as an Eligible Telecommunications Carrier.  

21. Intervenor CTA is an association, the members of which are rural telecommunications providers (or rural telephone carriers) which provide basic local exchange and other telecommunications services to customers in Colorado.  Each CTA member is a Provider of Last Resort in its service territory, is designated as an Eligible Telecommunications Carrier, and is a rural telecommunications provider (or rural telephone carrier) under federal and state law.  

22. Intervenor Staff is the Trial Staff of the Commission.  

23. By its Application Qwest seeks to revise its existing exchange map on file with the Commission to add 16 sections within Eastern Slope’s Bennett Exchange to Applicant’s Denver Metro Exchange Aurora Zone.  This revision, if approved, would permit Qwest to provide regulated telecommunications services to the entire Front Range Airport and to the entire TransPort business development.  Qwest currently provides service to the western portion of the Front Range Airport, and this service area is not at issue in this case.  

24. In the approximately 100 years prior to 1996 during which Qwest provided telecommunications services (including basic service) in Colorado, it had not received a Certificate of Public Convenience and Necessity (CPCN) from the Commission.  Thus, there is no document, for example a Commission decision, which establishes the precise date from which Qwest had authority to provide telecommunications services in Colorado.  

25. As of July 2, 1987, Qwest had authority to provide local exchange services in Colorado without a CPCN.  

26. As of July 23, 1997, Qwest held “a [CPCN] to offer basic local exchange telecommunications service in” Colorado.  Hearing Exhibit No. 16 (affidavit of Bruce N. Smith, Director of the Commission).
  The Commission provided this document to Qwest.
  

27. At present, Qwest and Eastern Slope are not competing for customers in the 16-section area at issue.  There is no dispute that Qwest has never provided basic local exchange service in the 16-section area at issue.  

28. Qwest is the Incumbent Local Exchange Carrier (ILEC), as that term is defined in 47 U.S.C. § 251(h)(1), for the area (that is, exchanges) in Colorado in which it provided telephone exchange service as of February 8, 1996.  

29. Qwest does not hold a CPCN as a Competitive Local Exchange Carrier (CLEC) in Colorado.  Qwest does not seek certification as a CLEC in this proceeding.  

30. Qwest has not made, pursuant to 47 U.S.C. § 251(f)(1)(A), a bona fide request to Eastern Slope.  Qwest does not intend this Application to be a bona fide request pursuant to that statute.  

31. As of July 2, 1987, Eastern Slope had authority to provide telecommunications services in Colorado.  Its service territory included the 16-section area which is the subject of the Application (16 sections or 16-section area).  

Eastern Slope has provided telecommunications service to the Front Range Airport since 1988.  Currently, Eastern Slope provides only one business line for the Authority’s 

32. use.  In the past, the Authority purchased multiple lines, data facilities, and customer-owned buried cable facilities.  At present, Eastern Slope also provides some telecommunications services to the Federal Aviation Administration (FAA) and a limited number of private hangers located within the 16-section area.  There are also a number of private data line (T-1) facilities serving customers located on the FRAA property.  

33. As of January 1, 1995, Eastern Slope had authority to provide local exchange service in Colorado and provided basic service in the 16-section area.  

34. Eastern Slope is the ILEC, as that term is defined in 47 U.S.C. § 251(h)(1), for the Colorado service territory (including the 16 sections) which it served as of February 8, 1996.  

35. Prior to the end of regulated monopoly in telecommunications in Colorado (that is, May 24, 1995
), Qwest did not provide, and did not have authority to provide, service in Eastern Slope’s territory, including the 16-section area.  For the same reason, until May 24, 1995, Eastern Slope neither provided nor had the authority to provide service in Qwest’s service area.  

36. As of July 2, 1987, as of January 1, 1995, as of February 8, 1996, and as of July 2, 1996, only Eastern Slope provided regulated telecommunications services in the 16-section area.  

37. Eastern Slope and Qwest have an oral agreement for the exchange, on a bill and keep basis, of both long distance and local traffic between the Bennett Exchange and Qwest’s exchanges.  This oral agreement does not cover competitive local traffic within the Bennett Exchange.
  

38. Qwest and Eastern Slope do not have a written or oral agreement which covers competitive local traffic within the Bennett Exchange.  

39. The 16-section area is currently part of the Bennett Exchange of Eastern Slope.  In this area, at present, Eastern Slope provides 29 residential customers with 35 access lines.  In addition, Eastern Slope provides 9 business customers
 with 15 business access lines which generate approximately $551 of revenue per month.  Eastern Slope did not receive any money from the Colorado High Cost Support Mechanism (HCSM) for these lines in 2003.  

40. Eastern Slope did not provide information about the effect which granting the Application might have on Eastern Slope’s federal Universal Service Fund draw or its HCSM draw if its customers were to migrate to Qwest.  Eastern Slope did not provide information about the impact granting the Application might have on its rates.  

41. For a business line Eastern Slope charges a basic rate of $16.03 per month.  For an additional surcharge of $13.50 per month (i.e., for total base charge of $29.53 per month), business customers can have an expanded local calling area for their basic service.  Eastern Slope’s charge of $29.53 per month is below the $34.51 per month which Qwest charges to its business customers for the same service and coverage area.  

42. Since 1998, Eastern Slope has invested $2,520,936 in facilities in its Bennett Exchange.  Eastern Slope has invested $150,000 in facilities in the 16-section area.
  These investments are in “projects located partially or entirely within the 16-section area.”  Testimony of Chuck E. Helgerson (Hearing Exhibit No. 17) at 5.  As a result it is difficult to determine how much investment Eastern Slope has made within the 16 sections.  

43. Eastern Slope has plans to place additional facilities as needed to meet customer needs but provided no specifics.  

44. TransPort currently is developing a 6,300-acre, non-residential, multi-modal cargo transportation site situated five miles from Denver International Airport’s cargo facilities.  This development abuts the Front Range Airport to the east and south and includes portions of both the Bennett Exchange of Eastern Slope and the Aurora Zone of Qwest.  

45. The Airport consists of 3,360 acres of land with all-weather aviation facilities and has access to Interstate 70 and rail lines.  In addition to aircraft storage, fueling services, and restaurant services, the Airport includes offices for the Colorado State Patrol, Troop 1A; the 5th Battalion, 19th Special Forces Group; a Next-Generation Weather Radar Facility owned by the National Oceanic and Atmospheric Administration; and Doppler radar systems owned by Channel 7 and Channel 31.  The Airport includes portions of both the Bennett Exchange of Eastern Slope and the Denver Metro Exchange Area Aurora Zone of Qwest.  

Adams County has funded $20 million in improvements at the Airport, supplementing $32 million invested by the FAA.  As part of planned expansion and 

46. improvements, the Airport broke ground on a Level I Visual Flight Rules Air Traffic Control Tower on June 9, 2004.  This tower structure will be operational by spring of 2005.  In addition to the tower, three modules are planned on the FRAA land.  Module #1 is located in Qwest’s service area and consists of 60 acres on which are (or will be) located the Airport’s administrative offices, a fire house, two 5,000 square foot office buildings, an FBO hangar, and 274,000 square feet of private hangars.  Module #2 is located in Qwest’s service area and consists of 40 acres on which are (or will be) located hangars for large aircraft.  Module #3 is located in Eastern Slope’s service area and consists of 60 acres on which are (or will be) located hangars for private aircraft storage (the principal use), American Check Transport, and Denver’s Emily Griffith Opportunity School.  

47. The Authority would prefer to receive all of its telecommunications services from Qwest or another single provider.  Similarly, TransPort would prefer to have Qwest, or another single provider, serve its entire development’s telecommunications service needs.  

48. The Authority and TransPort approached Qwest to obtain desired telecommunications services from Qwest.  Prior to the initiative by FRAA and TransPort, Qwest had no plans to offer telecommunications service in the 16 sections.  The telecommunications services which Qwest will provide if the Application is granted are those services which have been, or will be, identified to Qwest primarily (if not exclusively) by the Authority and by TransPort.  

49. Neither the Airport nor TransPort contacted Eastern Slope to discuss having Eastern Slope provide the required services, to discover which (if any) services Eastern Slope might be able to provide, or to obtain a bid from Eastern Slope for the services sought.  Neither the Airport nor TransPort contacted any provider, other than Qwest, to discuss their current and prospective telecommunications and other services needs.  

50. Eastern Slope stands ready and able to provide a full range of telecommunications services to the 16 sections, including the Airport and TransPort.  

51. Eastern Slope has monitored the development of the TransPort business development.  To Eastern Slope’s knowledge, no structures have been constructed on the portion of TransPort which lies in Eastern Slope’s territory.  

52. The expansion of the Aurora Zone requested in the Application would allow Qwest to serve the entirety of both the Front Range Airport and the TransPort business development.  To provide the telecommunications and other services which these prospective customers say that they want, Qwest anticipates that it would construct a fiber-based network ring that will encompass the entire Authority and TransPort properties.  This configuration would allow remote terminal cabinets to be placed to provide telecommunications services ranging from basic local exchange service to highly-advanced telecommunications services such as and including fiber-based service, ATM packet services, SONET-based optical services (OC 3/12/48/192), private line, and diverse routing (or business continuity) services.  Qwest would provide basic local exchange service only to business customers within the 16-section area.  

53. The Commission does not regulate the majority of the telecommunications and other services which the Authority and TransPort wish to receive.  Those non-regulated services may be provided by Qwest (or any other provider) now, without awaiting the outcome of this proceeding.  Of the services which FRAA and TransPort wish to receive, only the provisioning of the telecommunications services listed in §§ 40-15-201 and 40-15-301, C.R.S. (regulated telecommunications services), rests on the outcome of this case.
  

54. Because Eastern Slope is a rural telecommunications provider, Qwest has filed, pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-25-5, a Declaration of Intent to Serve.  Qwest does not seek to have the Commission lift, pursuant to 47 U.S.C. § 251(f), Eastern Slope’s rural exemption and does not seek an interconnection agreement (ICA) with Eastern Slope.  

55. In Colorado there are over 90 CLECs with tariffs on file with the Commission.  Any of these CLECs, one of which is Qwest’s CLEC affiliate Qwest Communications Corporation (QCC), can provide service in accordance with its CPCN and tariffs if it has the necessary interconnections and agreements in place.  

56. An unknown number of CLECs in Colorado have CPCNs which identify their service territories as being coextensive with the Qwest service territory and have tariffs which contain exchange area maps that show Qwest’s exchange area maps as their own.  To the extent a CLEC’s service territory is benchmarked to Qwest’s service territory and Qwest’s service territory is changed, the CLEC’s service territory may be affected.
  

An unknown number of CLECs in Colorado have existing interconnection agreements with Qwest; an unknown number of these have ICAs which include providing service in the Denver Metro Area Exchange Aurora Zone.  In addition, Qwest has a standard 

57. contract offering, known as the Statement of Generally Available Terms and Conditions, which is available for adoption by any CLEC in Colorado and which is intended to shorten the time necessary for a CLEC to negotiate an agreement with Qwest and, thus, to allow that CLEC to provide competitive service within Qwest’s service territory as quickly as possible.  

III. SUMMARY OF THE PARTIES’ POSITIONS  
58. Qwest contends that its Denver Metro Exchange Aurora Zone should be expanded to include the 16 sections of the Eastern Slope’s Bennett Exchange identified in Exhibit B to the Application.  Qwest asserts that granting its Application would be in the public interest and would comply with the legislative intent of § 40-15-101, C.R.S., to promote competition in the telecommunications marketplace.
  To Qwest, this intent necessarily implies increased choice for consumers and an increase in the consumers’ access to technology and services which best satisfy their telecommunications needs.  Qwest believes that granting its request furthers these goals by bringing a second provider into the market to compete for the telecommunications business of the Authority and TransPort.  

59. In Qwest’s opinion, granting this Application would have little effect on Eastern Slope.  From the number of business customers, the amount of revenue generated by those customers, and the existing infrastructure investment in the 16-section area, Qwest concludes that granting the Application will have less of an impact on Eastern Slope than the loss of Schreiver Air Force Base had on El Paso.  See Docket No. 99A-342T.
  

60. Although conceding that the possibility exists that Eastern Slope may have “stranded” investment if the Application is granted, Qwest argues that this is a foreseeable and natural consequence of the introduction of competition in the local service market.  In addressing the point that Eastern Slope may lose business customers (and, thus, suffer a decrease in future revenues) if the Application is granted, Qwest states that, in this era of telecommunications competition, there is no principle of law or public policy which guarantees any carrier, rural or otherwise, the receipt of future revenues from future customers.  

61. Qwest seeks to be an ILEC in the 16-section area and argues that having two ILECs in the same service territory is not contrary to any statute.  Although it seeks to be an ILEC, Qwest states that it does not wish to serve residential customers in this area.  Thus, if the Application is granted as submitted, Qwest will serve only business customers.
  

62. In Qwest’s opinion, this Application does not raise issues concerning Eastern Slope’s rural exemption pursuant to 47 U.S.C. § 251(f).  Qwest does not seek, in this proceeding, to adjudicate or to resolve any issues relating to that rural exemption.  If the Application is granted, Qwest does not anticipate reducing to writing its current agreement with Eastern Slope.  

Qwest asserts that denying its Application and not permitting its Declaration to become effective would be contrary to 49 U.S.C. § 253(a) because this action would prohibit or 

63. would have the effect of prohibiting Qwest from providing an intrastate telecommunications service.  Qwest makes the same argument in response to Staff’s recommendation that the Commission require Qwest to obtain a CPCN as a CLEC as a condition to Qwest’s providing service in the 16-section area.  

64. Qwest requests that the Commission approve its Application and allow it to make a compliance filing of the proposed advice letter and tariff sheets to be effective on not less than one day’s notice.  Qwest requests that the Commission order the Declaration to become effective.  

65. TransPort supports the Application because it desires to have the ability to obtain, from at least two providers, competitive bids for the telecommunications services it and its tenants will need when its project is developed.  To this end, TransPort recommends that, in addition to granting the Application to enlarge Qwest’s territory, the Commission enlarge (in this proceeding) Eastern Slope’s territory to include the area of the TransPort development which is currently served by Qwest.  

66. The Authority also supports Qwest’s Application.  It desires to have a single provider of telecommunications services for the Airport and its environs for several reasons:  First, its telecommunications requirements necessitate equipment and telecommunications lines that are already complex without adding the further complication that would exist if it were forced to use a service which required long distance surcharges or long distance to communicate with the multiple FAA and aviation facilities located at the Airport.  Second, due to the security requirements that must be met, the video, data, and voice communications logically should come from one service provider; and FRAA does not want to get caught between two providers in the event a critical outage occurs.  Third, developers of the Airport Module #3 have stated that they have difficulty selling hangar units when calls to the Denver Metro area are long distance or require a long distance surcharge.  Fourth and finally, redundant backup systems are required for security and high-tech needs.  

67. Like TransPort, the Authority favors competition and believes that granting the Application will introduce competition in the 16 sections.  The Authority recommends that Eastern Slope’s boundaries be expanded in this proceeding to include the entire Airport as a means of increasing competition.  

68. Eastern Slope and CTA
 oppose the Application.  In their view, the Application is an attempt to circumvent the protections afforded to rural providers, such as Eastern Slope, under 47 U.S.C. § 251(f).  

69. Eastern Slope states that it is unaware of any provision of the federal Telecommunications Act of 1996 (Act) or of Colorado law which allows competition between ILECs within the same exchange area, such as Qwest seeks in this proceeding.
  

70. Eastern Slope asserts that any of the 90 CLECs in Colorado (including Qwest’s affiliate QCC) could file a declaration of intent to serve in Eastern Slope’s Bennett Exchange and, if granted, could provide any requested service both in the 16 sections and in the portions of the Authority and TransPort that are in Qwest’s Aurora Zone.  This could be accomplished either through interconnection directly with Eastern Slope or with Qwest in a transit-traffic arrangement.  

71. Eastern Slope argues that a rural ILEC will be reluctant to construct facilities or to make other investments to serve prospective customers in high-cost areas if a neighboring ILEC is allowed simply to expand into that area, potentially stranding those investments.  Since 1998, Eastern Slope has invested over $2.5 million in facilities in the Bennett Exchange, at least $150,000 of which reflects projects located within the 16-section area.  If these facilities become stranded because customers migrate to Qwest, Eastern Slope asserts that it has only a few remaining customers over which to spread the costs of that stranded investment; as a result, the loss of even a small number of customers will adversely and severely impact Eastern Slope’s remaining customers.  Eastern Slope argues that this problem is exacerbated because it has no shareholders but, rather, is owned by its member-customers; as a result, its member-customers will bear the full cost of stranded investments and other negative consequences of competition.  

72. Eastern Slope contends that the relief requested in the Application is not necessary in order for Qwest to serve the Authority.  Eastern Slope observes that the services requested are high capacity data services and, thus, are not regulated by this Commission and that, as a result, Qwest can provide these services without a change to its service territory.  

73. Eastern Slope addresses the concerns of the Authority and TransPort.  First, as to their concern about the toll surcharge charged by Eastern Slope to its end users for calls to the Denver Metro area, Eastern Slope notes that business customers who take advantage of its expanded local calling area pay a total base charge of $29.53 per month and that this rate is lower than the $34.51 per month charged by Qwest to its business customers.  Second, to the suggestion by FRAA and TransPort that they would benefit from price competition between Eastern Slope and Qwest, Eastern Slope responds that its ability to engage in active price competition is limited and could be accomplished only through a rate case filing.  Third, Eastern Slope states that it stands ready and able to provide a full range of telecommunications services to the portions of FRAA and TransPort in its service territory.  Fourth, Eastern Slope notes that, even if the Commission denies the Application, Qwest can provide any non-regulated (or deregulated) services.  As a result, Eastern Slope concludes that the concerns of the Authority and TransPort do not justify Qwest’s proposed course of action.  

74. Staff states that the Application does not state clearly what Qwest is requesting.  Staff observes that it appears that the large majority of services which the Authority and TransPort will need
 are non-regulated services in Colorado.  Staff states that local exchange dial tone service (i.e., basic local exchange service) is the only regulated telecommunications service the provisioning of which is at issue in this case.  

75. It is Staff’s position that Qwest cannot provide service in the 16 sections unless it is first certificated as a CLEC.  Staff argues that 47 U.S.C. § 251(h), which defines an ILEC, precludes Qwest from being an ILEC in Eastern Slope’s territory.  Section 251(h)(1)(A) defines an ILEC within a given area as the provider which, “on the date of enactment of the [Act], provided telephone exchange service in such area” (emphasis supplied).  From this language Staff concludes that an ILEC (such as Qwest) which desires to provide service outside of its territory as it existed on February 8, 1996 and in the territory of another ILEC must do so as a CLEC.  

Further, Staff contends that, pursuant to 47 U.S.C. § 251(f)(1)(A), and as a condition precedent to offering service in Eastern Slope’s service territory, Qwest must make a bona fide request for interconnection of local exchange traffic that originates and terminates 

76. among the 16 sections and between the 16 sections and the remainder of the Bennett Exchange.  If Qwest were to make a bona fide request, the Commission would be required to conduct an inquiry to determine whether to terminate Eastern Slope’s rural exemption.  See 47 U.S.C. § 251(f)(1)(B).  Because, at present, Eastern Slope and Qwest have only an oral agreement for the exchange, on a bill and keep basis, of long distance and local traffic between the Bennett Exchange and Qwest’s exchanges, it is Staff’s opinion that this oral agreement does not cover the exchange of competitive traffic within the Bennett Exchange.  

77. Staff agrees that the Colorado General Assembly and federal authorities charge this Commission with encouraging competition in the local exchange market.  Staff notes, however, that most of the services requested by the Authority and TransPort are non-regulated and that Qwest can provide those services without the Commission’s approval and without first obtaining a CPCN as a CLEC.  

78. Staff sees two options for the Commission in this docket:  (a) the Commission could dismiss the Application without prejudice; Qwest could submit an application to be certificated as a CLEC and then could make, pursuant to 47 U.S.C. § 251(f)(1)(A), a bona fide request to Eastern Slope, including a request for an appropriate ICA with Eastern Slope;
 or (b) the Commission could treat the current Application as a bona fide request for interconnection to provide service in the territory of a small rural telephone company.  As to the second option, however, Staff states that such treatment is problematic because the record is not complete with regard to the technical and economic feasibility of terminating Eastern Slope’s rural exemption.  

79. Finally, Staff notes that Eastern Slope and Qwest could come to a voluntarily-negotiated agreement for the transfer of exchange areas between them or for the sale of the 16-section area.
  

IV. APPLICABLE LAW  
80. As pertinent here, 47 U.S.C. § 153 defines “rural telephone company”
 as “a local exchange carrier … to the extent that such entity … provides telephone exchange service, including exchange access, to fewer than 50,000 access lines[.]”  The Colorado definition is the same.  Section 40-15-102(24.5), C.R.S. 

81. Section 251(a)(1) of the Act imposes on all telecommunications carriers the duty “to interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers[.]”  Pursuant to § 251(c)(1) of the Act, only an ILEC and the carrier requesting an ICA with the ILEC have a statutory obligation to negotiate the terms and conditions of an ICA.  

Section 251(h) of the Act defines an ILEC.  With respect to the meaning and operation of this provision, the Federal Communications Commission (FCC) has determined that an ILEC is “a carrier that, on the date of enactment of the [Act], provided local exchange service [in an exchange area] and was either a member of NECA, or became a successor or assign of a member of NECA.  …  All other LECs are presumptively not incumbents, and therefore are competitors.”  In the Matter of Petition of Mid-Rivers Telephone Cooperative, Inc. for Order Declaring it to be an Incumbent Local Exchange Carrier in Terry, Montana Pursuant to 

82. Section 251(h)(2), WC Docket No. 02-78, Notice of Proposed Rulemaking, FCC 04-252 (rel. Nov. 15, 2004) (Mid-Rivers Telephone), at ¶ 2 (footnotes omitted and emphasis supplied).
  A telecommunications provider is an incumbent in the area in which that carrier provided local exchange telecommunications service on February 8, 1996, the date of enactment of the Act.
  

83. Section 251(b)(5) of the Act pertains to reciprocal compensation.  The section requires all local exchange carriers (LECs) “to establish reciprocal compensation arrangements for the transport and termination of telecommunications.”  

84. Section 251(c)(1) of the Act (emphasis supplied) imposes on ILECs:

[t]he duty to negotiate in good faith in accordance with section 252 [of the Act] the particular terms and conditions of agreements to fulfill the duties described in [§§ 251(b)(1)-(b)(5) of the Act].  

This is the section which creates the obligation that an ILEC enter into written agreements with requesting carriers.  

85. Section 251(f)(1)(A) of the Act exempts a rural telephone company from the obligations imposed on ILECs by § 251(c), including the obligation to enter into a reciprocal compensation arrangement,  

until (i) [that] company has received a bona fide request for interconnection, services, or network elements, and (ii) the State commission determines [in accordance with the procedures of § 251(f)(1)(B) of the Act] that such request is not unduly economically burdensome, is technically feasible, and is consistent with section 254 [of the Act] (other than subsections (b)(7) and (c)(1)(D) [of that section]).  

86. Section 252(a)(1) of the Act permits an ILEC and a requesting CLEC voluntarily to negotiate an ICA or binding agreement “without regard to the standards” established in §§ 251(b) and (c) of the Act.  “The agreement shall include a detailed schedule of itemized charges for interconnection and each service or network element included in the agreement.”  Section 252(a)(1).  In such a voluntary negotiation, a rural telecommunications provider may preserve its rural exemption.
  A voluntarily-negotiated ICA or binding agreement is submitted to the Commission for its approval.
  Sections 252(a) and (e)(1) of the Act.
  

87. Using the mechanism of § 252(b) of the Act, a requesting carrier can force a reticent ILEC to arbitrate ICA terms which the parties cannot resolve.  This provision applies when the requesting carrier seeks an agreement which involves one or more of the obligations established in 47 U.S.C. §§ 251(b) and (c).
  If the ILEC is a rural telecommunications provider, that ILEC need not negotiate an agreement involving any duty or obligation created by §§ 251(b) and (c) of the Act until the requesting carrier has made a bona fide request and the Commission has made the requisite determinations.  47 U.S.C. § 251(f)(1) and Rule 4 CCR 723-39-9.  

88. Section 253 of the Act pertains to the authority of states to regulate telecommunications.  It states, in pertinent part:  

(a)
No state … statute or regulation, or other State … legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any … intrastate telecommunications service.  

(b)
Nothing in this section shall affect the ability of a State to impose, on a competitively neutral basis and consistent with section 254 of [the Act], requirements necessary to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers.  

89. Section 254(b) of the Act lists some of the principles of universal service.  Among them are the availability of quality telecommunications services at just, affordable, and reasonable rates and consumer access in rural and high-cost areas  

to telecommunications and information services, including interexchange services and advanced telecommunications and information services, that are reasonably comparable to those services provided in urban areas and that are available at rates that are reasonably comparable to rates charged for similar services in urban areas.  

These same principles are contained in Colorado statute.  See § 40-15-502, C.R.S. (state telecommunications policy).  

90. As defined in § 40-15-102(3), C.R.S., basic local exchange service (or basic service) is “the telecommunications service which provides a local dial tone and local usage necessary to place to receive a call within an exchange area and any other services or features” which the Commission may add pursuant to § 40-15-502(2), C.R.S.  Basic service is one telecommunications service regulated in, and pursuant to, part 2 of article 15, title 40.  

91. As relevant here, § 40-15-202(2), C.R.S., states:  

No provider of services regulated in [part 2 of article 15, title 40] shall operate within this state without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation[.]  

92. Pursuant to § 40-15-202(4), C.R.S., a telecommunications service provider of basic local exchange service  

that had authority lawfully to offer or provide basic local exchange service immediately prior to July 2, 1987, without a certificate of public convenience and necessity shall continue to have such authority without having to make application to the commission for additional or continued authority.  

93. As pertinent here, § 40-15-206, C.R.S., provides:  

(1)
Every local exchange provider shall continue to offer and provide basic local exchange service in any exchange area it serves immediately prior to July 2, 1987, unless the commission determines that an alternative provider offers or provides functionally equivalent service to the customers in such exchange area.  

(2)
Rearrangements of exchange areas shall require a determination by the commission that such rearrangement will promote the public interest and welfare and will not adversely impact the public switched network of the affected local exchange provider or such provider’s financial integrity.  

94. As defined in § 40-15-102(8), C.R.S., an exchange area is “a geographic area established by the commission, which consists of one or more central offices together with associated facilities which are used in providing basic local exchange service.”  

95. Section 40-15-503(2), C.R.S. (effective May 24, 1995), provides in relevant part:  

(e)
A person that, on or before January 1, 1995, held a [CPCN] to provide basic local exchange service under part 2 of [article 15, title 40] and who still holds such [CPCN] shall continue to have such authority without having to apply to the commission for additional or continued authority.  No provider of local exchange services shall operate in this state without a [CPCN].  

(f)
A telecommunications provider that is granted a [CPCN] to provide local exchange telecommunications service in competition with an incumbent provider of local exchange service shall be regulated under part 3 of [article 15, title 40] unless the commission determines that the services of such provider are not subject to effective competition from the incumbent local exchange provider.  

96. Section 40-15-111(1), C.R.S. (effective May 24, 1995), states in pertinent part:  

Every local exchange provider shall continue to offer and provide basic local exchange service in any exchange area it serves immediately prior to July 2, 1996, unless the commission determines that an alternative provider offers or provides functionally equivalent service to the customers in such exchange area.  

97. Rule 4 CCR 723-25-2.5 defines a Declaration of Intent to Serve (Declaration) as a “filing with the Commission in which a certificated provider states its intent to provide local exchange telecommunications services within the service territory of a Rural Telecommunications Provider.”  A Declaration does not become effective unless the Commission orders that it be effective.  Rule 4 CCR 723-25-5.4.  

98. Rule 4 CCR 723-39-2.11 defines interconnection as the  

process of providing a seamless connecting link between competing networks for the completion of local traffic that originates in the network of one telecommunications provider and terminates in the network of another telecommunications provider.  

99. Rule 4 CCR 723-39-9 pertains to § 251(f) of the Act’s exemption for rural telecommunications providers and establishes the procedures to be followed when a requesting carrier submits a bona fide request to a rural telephone company.  It does not come into play unless a requesting carrier has made a bona fide request.  Filing a Declaration is not submission of a bona fide request.  

V. DISCUSSION AND CONCLUSIONS  
In this proceeding and pursuant to Rule 4 CCR 723-25-5, Qwest seeks to revise its Denver Metro Exchange Area Aurora Zone so it can provide telecommunications services to 

100. businesses located in the service territory of Eastern Slope, a rural telephone company.
  Qwest states that it is a certificated provider in Colorado, seeks amendment of its exchange map of the Denver Metro Exchange Area Aurora Zone so that it is able to provide telecommunications services as an ILEC in a portion of Eastern Slope’s territory, and asserts that it may offer those services upon Commission approval of its Declaration.  Eastern Slope, CTA, and Staff dispute these assertions and Qwest’s analysis.  

101. Most obviously, the case addresses whether the boundaries of the Denver Metro Exchange Area Aurora Zone should be changed and whether the Declaration should become effective.  Resolution of this case also involves answering the following questions:  (a) Is Qwest a certificated provider in Colorado?
  (b) If it is certificated, does it hold a CPCN to provide telecommunications services in the 16-section area and, if so, which services is it authorized to provide there?
  (c) If it is certificated in the 16-section area, is it certificated as an ILEC or as a CLEC in that area?
  (d) If it is certificated in the 16 sections, must Qwest negotiate a written ICA or other binding agreement with Eastern Slope before it can provide service in that area?
  These questions are answered below.  

102. Insofar as the ALJ can determine, the question of whether Qwest is a certificated provider in an exchange area other than one in which it offered or provided service on July 2, 1987 is a case of first impression in Colorado.  No party has produced a statute, a rule, or a Commission decision which decides this point; and research by the ALJ has found none.  For the reasons discussed below, Qwest is a certificated provider outside the exchange areas it served on July 2, 1987; but statutorily-created limitations exist.  

103. Qwest derives its CPCN from § 40-15-202(4), C.R.S.  As detailed in the Findings of Fact, supra, Qwest had no Commission-issued or Commission-granted CPCN “immediately prior to July 2, 1987.”
  Qwest offered or provided basic service in some (but not all) areas of the state on July 1, 1987.  Thus, Qwest has a CPCN in Colorado solely by operation of law.
  Because it was created during the period of regulated monopoly, the CPCN could not grant Qwest the authority to offer or to provide basic local exchange service outside the specific geographic area (i.e., exchange areas) served by Qwest on July 1, 1987.
  

104. Section 40-15-206(1), C.R.S., created the obligation of a provider with a CPCN to provide basic service (whether that CPCN was granted by the Commission or was created by operation of law) to continue to offer and to provide that service in the geographic service area (that is, exchange areas) in which it provided service on July 1, 1987.  

105. On July 1, 1987, Qwest did not provide basic service within the 16 sections.  Its CPCN did not include this area, and Qwest had no obligation to serve this area.  In addition, between July 2, 1987 and January 1, 1995, Qwest did not file, although it could have done so, an application with the Commission to obtain a CPCN to serve the 16-section area, which was then (as now) served by Eastern Slope.  

106. The doctrine of regulated monopoly governed the offering and providing of basic service in Colorado until the May 24, 1995 effective date of the Colorado statutes which opened the intrastate local telecommunications market to competition.  After May 24, 1995 and after the Commission’s promulgation of rules required to implement those statutes, CLECs were permitted to enter the local exchange market and to provide regulated telecommunications services in that market.  See, e.g., § 40-15-503(2)(f), C.R.S.  

107. As part of the transition to a competitive market for intrastate local telecommunications service, the General Assembly established another defining date:  January 1, 1995.  If a provider held a CPCN to provide basic service on that date and still held that CPCN on May 24, 1995, then that provider continued to hold “such authority without having to apply to the commission for additional or continued authority.”  Section 40-15-503(2)(e), C.R.S.  

108. Qwest held a CPCN to provide basic service (granted by operation of law) on January 1, 1995 and still held that CPCN on May 24, 1995.  By the express language of § 40-15-503(2)(e), C.R.S., then, Qwest’s CPCN to provide basic service in the exchange areas it served on July 1, 1987 (when its CPCN was created) continued in effect after May 24, 1995.  

109. The question presented here has two parts:  (a) the effect of § 40-15-503(2)(e), C.R.S., on Qwest’s ability to provide basic service in exchange areas not served by Qwest on May 24, 1995; and (b) the effect of § 40-15-503(2)(e), C.R.S., on Qwest’s ability to provide regulated telecommunications services other than basic service in exchange areas it did not serve on May 24, 1995.  

110. Turning first to the issue of Qwest’s ability to provide basic service in exchange areas it did not serve on May 24, 1995, the question is:  what does § 40-15-503(2)(e), C.R.S., mean with respect to those areas?  Based on the section’s language, the answer is that the section extended Qwest’s CPCN to provide basic service to include exchange areas Qwest did not serve on May 24, 1995.  

111. Section 40-15-503(2)(e), C.R.S., continues Qwest’s CPCN authority to provide basic service as it existed on May 24, 1995 without Qwest’s “having to apply … for additional or continued authority” (emphasis applied).  It is obvious that the statute continued in effect the existing CPCN to provide basic service and, by so doing, relieved Qwest of having to apply to the Commission to maintain its CPCN.  

112. The question, then, is:  what does the language “additional … authority” mean?  Based on the better reading of the statute, the answer is:  because it met the statutory criteria Qwest’s CPCN was extended to include authority to provide basic service throughout the entire state.
  

113. As pertinent to this discussion, CPCNs include two aspects of interest:  the authority to provide services and the authority to serve a geographic area.  

114. Section 40-15-503(2)(e), C.R.S., expressly limits the service which may be provided to basic local exchange service.  No other regulated telecommunications service is mentioned, and no other may be included.  This result flows from application of the principle expressio unius est exclusio alterius.
  

115. Section 40-15-503(2)(e), C.R.S., does not contain a similar limitation with respect to the geographic area which may be served.  Logically, then, the “additional … authority” language refers to, and is limited to, the geographic reach of the CPCN and includes the entire state.  May 24, 1995 marked the end of regulated monopoly in intrastate telecommunications in Colorado.  After that date a CLEC could obtain authority to provide regulated telecommunications services throughout the entire state.  The interpretation of the statute adopted here allows Qwest’s CPCN to be extended to that same reach without the necessity of Qwest’s applying to the Commission for that specific and limited “additional … authority.”  

By § 40-15-503(2)(e), C.R.S., the General Assembly meant to extend the geographic reach of an existing CPCN to provide basic service; any other reading renders the “additional … authority” language mere surplusage.  When interpreting a statute, if possible one must read the statute to give full effect to the words used by the General Assembly.  Vigil v. Franklin, 103 P.3d 322, 327 (Colo. 2004).  The interpretation adopted here accomplishes that 

116. goal.  Any other reading ignores, or artificially limits the import and reach of, the words “without having to apply to the commission for additional … authority.”  Section 40-15-503(2)(e), C.R.S.  

117. Turning now to the issue of the effect of § 40-15-503(2)(e), C.R.S., on Qwest’s authority to provide a regulated telecommunications service other than basic service
 in exchange areas it did not serve on May 24, 1995, it is clear that the statute has no effect and that Qwest does not have such authority.  By its express terms, § 40-15-503(2)(e), C.R.S., references, and thus extends the reach of, only CPCNs to provide basic local exchange service.
  Qwest has conceded, and the evidence establishes, that Qwest holds no CPCN other than that created by operation of law.
  See Findings of Fact and discussion, supra.  

118. Qwest holds no CPCN to provide any regulated telecommunications service, aside from basic service, outside its service area (that is, the exchange areas it served on July 1, 1987).  The Application does not include a request that the Commission grant Qwest a CPCN to provide any regulated telecommunications service, and so the Commission cannot grant Qwest that authority in this proceeding.  Qwest cannot seek this unlimited revision because, with respect to regulated telecommunications services other than basic service, it seeks to expand its service area to include a geographic area in which it is not authorized to provide those services.  Thus, to the extent that Qwest seeks in this Application to amend its existing exchange maps to include the 16 sections so that it may provide regulated telecommunications services other than basic service in that area, the Application will be denied.  

119. In addition and to the extent that the Declaration includes more than basic service, the Declaration cannot become effective because Qwest lacks standing.  Rule 4 CCR 723-25-2.5 requires that a Declaration be filed by a “certificated provider.”  As a matter of common sense, “certificated provider” has two aspects:  first, a CPCN that exists; and, second, a CPCN that authorizes the provider to offer and to provide in its own service territory the regulated telecommunications services it seeks to provide in the rural telecommunications provider’s service territory.  Any other reading produces the counter-intuitive and nonsensical result that a certificated provider without authority to provide regulated telecommunications service “X” in its own service territory could acquire the authority to provide that service in a rural telephone company’s service territory simply by filing a Declaration.
  Not only is this result counter-intuitive and nonsensical, it is contrary to the express language of § 40-15-503(2)(e), C.R.S.  See discussion above.  For these reasons, the Declaration will be ordered not to become effective as to any regulated telecommunications service other than basic service.  

120. With these conclusions, further discussion of the Application is restricted to whether Qwest may amend or revise its exchange map to incorporate the 16-section area so that it may provide basic service in that area.  With these conclusions, further discussion of the Declaration is limited to consideration of a declaration of Qwest’s intent to provide basic service in the 16-section area of Eastern Slope’s service territory.  

121. The next issue is whether the Application, as limited, should be granted and the Declaration, as limited, allowed to become effective.  

122. Applicant bears the burden of proof by a preponderance of the evidence.
  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-82(a).  To prevail in this case, Qwest must establish by the weight of the evidence that the proposed revision of the exchange area (i.e., the addition of the 16-section area to the Denver Metro Exchange Area Aurora Zone) “will promote the public interest and welfare and will not adversely impact the public switched network of the affected local exchange provider or such provider’s financial integrity.”  Section 40-15-206(2), C.R.S.  The ALJ finds that Qwest has met its burden of proof.  The Application, as limited to offering and providing basic local exchange service, should be granted, subject to the conditions discussed below.  The Declaration, as limited to offering and providing basic service, should become effective, subject to the conditions discussed below.  

123. First, Eastern Slope provides 9 business
 customers with 15 access lines.  Eastern Slope receives revenues from these nine customers, but the record does not quantify the revenues Eastern Slope receives from providing basic service to these customers.  In addition, there was no evidence of the financial impact on Eastern Slope if some (or all) of its existing business customers were to obtain their basic service from Qwest.  Finally, Eastern Slope provided information about its current financial situation (e.g., investments, revenues, and number of access lines, operation as a member-owned cooperative) but failed to present evidence of the consequences to it and its member-customers of losing some or all of its customers (whether residential or business) within the 16-section area.  For example, Eastern Slope did not present an analysis of the impact, if any, that such a loss would have on the margins it returns to its member-customers as capital credits; on its ability to obtain financing from the Rural Utility Service, a federal agency; on the rates paid by its member-customers; or on its ability (as opposed to its willingness) to maintain and to expand operations.  Eastern Slope chose to rely on general statements of adverse impact without providing an analysis or specifics in support.  There is little persuasive evidence that Eastern Slope would be harmed, financially or otherwise, if some or all of its business customers switched to Qwest.
  

124. Second, the impact, if any, on the affected providers’ public switched networks would be minimal.  In this case, examination of the adverse impact on both networks is appropriate because of the overlapping exchange areas.  There is no evidence of an adverse impact on Qwest’s network.  Eastern Slope presented evidence of its substantial investments in the Bennett Exchange as a whole and of its $150,000 investment in projects located partially or wholly in the 16 sections.  Eastern Slope asserted that permitting Qwest to serve as an ILEC in the 16 sections would have a chilling effect on Eastern Slope’s willingness to invest in its network but presented no evidence of planned projects which it would delay or not build if the Application is granted.  In addition, as discussed infra, Qwest will not enter the 16-section area as an ILEC.  Further, as discussed above, there is little evidence of an adverse financial impact on Eastern Slope which, in turn, indicates that Eastern Slope should have the resources necessary to maintain and to expand (as necessary) its network to meet its customers’ needs.  There is little persuasive evidence that there will be an adverse impact on Eastern Slope’s public switched network from reconfiguration of Qwest’s Aurora Zone, particularly as that reconfiguration is limited.  

125. Third, granting the limited revision of the Qwest Aurora Zone may introduce at least some competition.  This will implement the policies concerning the introduction of competition in the local exchange telecommunications market; will maintain the availability of high-quality services; and may bring the benefits of competition to the 16-section area.  See, e.g., §§ 40-15-101 and 40-15-502, C.R.S. (declarations of Colorado telecommunications policy).  Granting the Application, as limited, will promote the public welfare and interest.  

126. For these reasons, the Application, as limited, should be granted.  For the same reasons, the Declaration, as limited, should be permitted to go into effect.  

127. Eastern Slope argues that the Application should not be granted because § 40-15-206(2), C.R.S., applies only to rearrangement of exchange areas in situations in which “two incumbent providers agree to modify the border between their service territories such that one provider’s territory expands while the other’s contracts in equal measure.”  Eastern Slope Statement of Position at 6-7.  In reaching this conclusion, Eastern Slope relies on § 40-15-206(1), C.R.S., and the use of the term “alternative provider” in that section.  

128. Eastern Slope’s argument is not persuasive, and its reliance on § 40-15-206(1), C.R.S., is misplaced.  The two sections pertain to different subject matters.  Section 40-15-206(1), C.R.S., imposes on an ILEC the obligation to continue to provide service in an exchange area until such time as the Commission relieves that carrier of that obligation.  Section 40-15-206(2), C.R.S., permits rearrangement of exchange areas if the Commission makes specified determinations; and those determinations make no reference to § 40-15-206(1), C.R.S.  The sections are not explicitly inter-related and should be considered separately.  Section 40-15-206(2), C.R.S., is not limited to the situation posited by Eastern Slope.  

129. Having concluded that the requested revision of the exchange area should be granted, in part, and the Declaration should be permitted to go into effect, in part, it is necessary to determine whether there should be conditions.  For the reasons discussed below, conditions will be ordered.  

130. As discussed above, Qwest is a certificated provider of basic service in the 16-section area.  The next question to be answered is whether Qwest is an ILEC (as it claims to be) or a CLEC (as Eastern Slope and Staff assert) in that area.  This is a question not previously decided in Colorado.  No party produced a statute, a rule, or a Commission decision which decides this issue; and research by the ALJ has found none.  

131. Based on the facts of this case, Qwest did not provide basic service in the area on, or immediately prior to, any of these dates:  July 2, 1987; January 1, 1995; May 24, 1996; February 8, 1996. or July 2, 1996.
  Qwest is a CLEC in the 16-section area because it has not provided service in that area.  

132. First, this determination incorporates and is consistent with the conclusions of the FCC.  In a given exchange area or service area, the ILEC is the carrier which was providing service in that area on February 8, 1996; and, in that area, a CLEC is any other carrier.  Mid-Rivers Telephone at ¶ 2.  Although the FCC reached this conclusion based on the Act, the issue is the same as the issue presented here.  In addition, insofar as the determination of whether Qwest is an ILEC or a CLEC may have an impact on Eastern Slope’s federally-created rural telephone company exemption or other federal telecommunications law, the FCC’s definitions are controlling.  Applying the FCC’s analysis, Qwest is a CLEC in the 16 sections because it did not provide service in that area on February 8, 1996.  

133. Second, Qwest does not fall within the definition of ILEC found in Rule 4 CCR 723-38-2.12.  To be an ILEC under that rule, as pertinent here, a carrier must have provided service in an area on February 8, 1996.  Qwest did not provide service in the 16-section area on that date.  

134. Third, having two ILECs authorized to serve the same 16-section area within an exchange area creates practical problems not fully addressed and raises questions not fully answered in this proceeding.  Some of these are:  


a.
Which ILEC’s costs would be used when determining eligibility for and calculating support from federal Universal Support Fund and Colorado High Cost Support Mechanism?  


b.
Would the dual ILEC arrangement affect the rural telephone company Eastern Slope’s study area and, if so, how?  


c.
Pursuant to 47 U.S.C. § 214(e)(2), the standard for designation of an Eligible Telecommunications Carrier (ETC) within the service territory of a rural telephone company differs from that used to designate an ETC within the service territory of any other carrier.
  Which standard would the Commission use to designate an ETC to serve within the 16-section area?  


d.
Telephone numbers are assigned to companies by rate centers and are to be used for customers residing within that rate center.  This 16-section area would be in two rate centers:  Qwest’s Denver Metro Exchange Area Aurora Zone and Eastern Slope’s Bennett Exchange.  The record is not clear how the Numbering Administrator would assign telephone numbers for use in this 16-section area.  


e.
At present one cannot port a telephone number between rate centers.  Rule 4 CCR 723-34-3 (number portability available only when end-user “remains with the same rate area”).  The 16-section area would be in two rate centers.  Thus, if an Eastern Slope customer in the 16-section area were to switch to Qwest, that customer most likely would not be allowed to retain its telephone number because Qwest would provide service within the 16-section area as part of its Denver Metro Exchange Area Aurora Zone rate center.  


f.
There also appears to be a public safety concern because a call to 9-1-1 made by a Qwest customer in the 16-section area logically would be routed to the Public Safety Answering Point (PSAP) for the Aurora Zone.  That PSAP, then, would contact an emergency response unit.  The public safety concern arises because that PSAP may not have a contact with an emergency response unit (e.g., fire or police department) which can respond to calls from the Bennett area.  

135. Fourth and finally, a finding that Qwest is an ILEC in the 16-section area would damage irreparably Eastern Slope’s rural exemption.  There are CLECs which are interconnected with Qwest and certificated to offer and to provide service in all of Qwest’s service territory.
  These CLECs can offer and can provide any regulated telecommunications service which their CPCNs and tariffs authorize them to provide.  If the Commission were to determine that Qwest is an ILEC, these CLECs would have the ability to provide regulated telecommunications service in the 16-section area in Eastern Slope’s service territory without filing a Declaration of Intent to Serve.  Rule 4 CCR 723-25-5.2 would not be triggered, and Eastern Slope would not receive notice and would have no opportunity to protest the CLEC entry.  In addition, the CLECs could use their transit relationships with Qwest to provide service in the 16 sections without making a bona fide request for interconnection to Eastern Slope.  The Commission would be deprived of the opportunity to make a determination pursuant to § 251(f)(1)(A)(ii) of the Act.  

136. The Declaration issue does not arise if Qwest is found to be a CLEC because Eastern Slope would remain the sole ILEC in the 16-section area, thus preserving the protections afforded to a rural telephone company.  In addition, Qwest has no arrangement with Eastern Slope governing origination and termination of competitive local traffic within the Bennett Exchange; and, thus, no arrangement exists which other CLECs could use to gain entry into Eastern Slope’s service area.
  

137. The determination that Qwest holds its CPCN to provide basic service as a CLEC resolves the issue of whether Qwest can serve only business customers within the 16-section area.  A CLEC may choose the customers which it wishes to serve, and Qwest has chosen to serve only business customers.  This is acceptable and accords with Commission policy.  Qwest, as a CLEC, will be permitted to offer and to provide basic service only to business customers within the 16 sections.  

138. The last question presented is:  must Qwest negotiate a written ICA or other binding agreement with Eastern Slope before it can provide basic service in the 16 sections?  The answer is yes.  

139. Qwest is unequivocal that it “needs only two things from Eastern Slope:  interconnection pursuant to section 251(a) of the federal Act; and a reciprocal compensation arrangement for the transport and termination of local traffic pursuant to section 251(b)(5) of the federal Act.”  Qwest Statement of Position at 16 (emphasis supplied).  The admission that it must have a reciprocal compensation arrangement with Eastern Slope renders moot Qwest’s argument that it need not have an interconnection or other binding agreement with Eastern Slope.  

140. The duty to negotiate a reciprocal compensation arrangement is one of the duties imposed on ILECs by § 251(b) of the Act.
  Section 252(c)(1) of the Act makes the duty to negotiate a § 251(b)(5) reciprocal compensation arrangement an obligation of an ILEC, such as Eastern Slope.  The Act specifies the ways in which Eastern Slope can fulfill that obligation:  either by voluntarily negotiating a binding agreement pursuant to § 252(a)(1) of the Act or by engaging in good faith negotiations pursuant to § 251(c) of the Act.  However, the compulsory negotiations occur only after Eastern Slope has received a bona fide request and the Commission has made the requisite determinations.  Section § 251(f)(1) of the Act.  

141. As is clear from the Act, the ICA or other binding agreement must be written and must be approved by the Commission.  First, a voluntarily-negotiated agreement must contain “a detailed schedule of itemized charges for interconnection and each service or network element included in the agreement” and may include any other provision (such as one pertaining to reciprocal compensation).  Section 252(a)(1) of the Act.  This necessarily involves a written document.  Second, the Commission must approve any ICA or other binding agreement involving § 251(c) obligations, including the § 251(b) duties incorporated by reference.  Section 252(e)(1) of the Act; Decision No. C04-1349 at ¶ 10.  Plainly, the Commission cannot review and approve an ICA or other binding agreement unless that agreement is reduced to writing.  

142. Because Qwest must have an approved ICA or a written binding agreement before it can begin providing basic local exchange service in the 16-section area, this will be a condition of its providing basic service within the revised Denver Metro Exchange Area Aurora Zone.  

143. In this proceeding Qwest argues that anything less than granting the Application as filed and allowing the Declaration as filed to become effective would violate § 253(a) of the Act.  That provision states that no state requirement “may prohibit or have the effect of prohibiting the ability of any entity to provide any … intrastate telecommunications service.”  Qwest’s argument is unpersuasive, and its reliance on § 253(a) of the Act is misplaced.  

144. The result in this proceeding does not violate the statute because this Decision neither prohibits nor has the effect of prohibiting Qwest from providing any telecommunications service.  If a service which Qwest seeks to provide is non-regulated in Colorado, this Decision does not apply and so cannot affect Qwest’s ability to provide the service.  If a service which Qwest seeks to provide is a regulated telecommunications service, this Decision simply requires that Qwest abide by Colorado law and obtain a CPCN as a CLEC prior to its offering or providing any regulated telecommunications service other than basic service.  The Commission has applied this requirement uniformly to all providers who desire to offer regulated telecommunications services in Colorado.  The fact that there are 90 CLECs in Colorado eloquently attests to the fact that obtaining a CPCN as a condition precedent to offering regulated telecommunications services does not prohibit (or have the effect of prohibiting) a carrier from providing regulated telecommunications service.  In addition, as demonstrated supra, the requirement that Qwest enter into a written ICA or other binding agreement with Eastern Slope flows from the Act and not from Colorado state law.  

Equally important, this Decision is consistent with § 253(b) of the Act.  That provision preserves the Commission’s ability “to impose, on a competitively neutral basis and consistent with section 254 of [the Act], requirements necessary to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers.”
  The CPCN requirement and the written agreement requirement have been, and continue to be, applied on a competitively neutral basis.  In addition, this Decision preserves Eastern Slope’s rural exemption and, thus, 

145. works to preserve universal service.  Further, permitting Qwest to serve the 16 sections as an ILEC as requested in the Application would create a host of problems related to universal service and could jeopardize the public safety and welfare.  

146. For the reasons discussed in this Decision, the Application will be granted; but the grant will be limited and will be conditioned.  Similarly, the Declaration will be ordered to go into effect; but the Declaration will be limited and will be conditioned.  

147. Finally, it is necessary briefly to address the recommendation of TransPort and of the Authority that the Commission order in this proceeding an enlargement of Eastern Slope’s service territory to include the area of the TransPort development and of the Airport currently served by Qwest.
  This recommendation is beyond the relief sought by the Application.  Nothing in the Application or the Notice of Application Filed would have given the public any notice that expansion of Eastern Slope’s territory was a possible outcome of this proceeding.  Qwest did not amend its Application to include such a request.
  The recommendation is beyond the scope of this proceeding and will not be considered.  

VI. ORDER
A. The Commission Orders That:  
1. The Amended Application filed by Qwest Corporation is granted in part and denied in part, consistent with the discussion above.  

2. Subject to the conditions established in Ordering Paragraphs No. 3 and No. 4 below, Qwest Corporation is granted authority to revise its Denver Metro Exchange Area Aurora Zone to include the 16-section area of the Bennett Exchange of Eastern Slope Rural Telephone Association, Inc., as shown on revised Exhibit B appended to the Amended Application filed on June 15, 2004.  

3. Until such time as the Commission grants Qwest Corporation authority to offer and to provide other regulated telecommunications services in the 16-section area identified in Ordering Paragraph No. 2, and subject to the conditions set out in Ordering Paragraph No. 4, Qwest Corporation shall offer and shall provide only basic local exchange service, as defined in § 40-15-102(3), C.R.S., and shall provide that service only to business customers within the 16-section area identified in Ordering Paragraph No. 2.  

4. Qwest Corporation may offer and provide basic local exchange service, as defined in § 40-15-102(3), C.R.S., within the 16-section area identified in Ordering Paragraph No. 2 only after it has entered into a written interconnection, or other binding, agreement with Eastern Slope Rural Telephone Association, Inc., and only after that agreement has been submitted to and approved by the Commission, pursuant to 49 U.S.C. § 252(e)(1) and Rule 4 Code of Colorado Regulations 723-39-9.  

5. The Declaration of Intent to Serve shall become effective only as to basic local exchange service, as defined in § 40-15-102(3), C.R.S.; shall be effective only as to the provisions of basic local exchange service to business customers; and shall become effective only upon the conditions established in Ordering Paragraph No. 4 having been met.  

6. As to any regulated telecommunications service other than basic local exchange service, as defined in § 40-15-102(3), C.R.S., the Declaration of Intent to Serve shall not become effective.  

7. The motion for an extension of time to file statements of position is granted.  

8. The Motion to Strike “Notice of Supplemental Authority” filed by Qwest Corporation is denied.  

9. The time for Commission decision in this matter is extended to and including May 2, 2005.  

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Unless the context indicates otherwise, reference in this Decision to Application is to the Amended Application.  


�  Revised Exhibit B is a map showing the new 16-section area on an entirely new page rather than being shown as part of the map for the Aurora Zone.  The Amended Application states clearly that, if the Application is granted, Qwest does not intend to offer service to residential customers in the 16-section area at issue.  These are the only material changes from the Application as filed.  


�  In this Decision, Qwest refers to both the existing and the predecessor corporations.  


�  The record does not identify the exact geographic area or exchange areas in Colorado within which Qwest was providing basic local exchange service as of July 2, 1987; as of January 1, 1995; as of February 8, 1996; or as of July 2, 1996.  This information could be determined, however, as Qwest’s geographic service territory has been, and is, defined in its tariffs and, more specifically, in its exchange maps.  


�  Qwest did not file, and has never filed, an application for a CPCN.  


�  This is the effective date of part 5 of article 15, title 40, C.R.S., the statutory amendments which opened Colorado’s intrastate local exchange telecommunications market to competition.  Due to the need to complete rulemaking and other proceedings (see generally § 40-15-503, C.R.S.), actual competition did not begin in Colorado until mid-1996 when CLECs began to apply for, and to receive, CPCNs to provide regulated telecommunications services.  The May 24, 1995 date is used for ease of reference to identify the date on which the era of regulated monopoly in intrastate telecommunications in Colorado ended.  


�  That is, the completion of local calls (traffic) which originate within the Bennett Exchange in the network of one of these two providers and terminate within the Bennett Exchange in the network of the other provider.  


�  The businesses include a real estate office, a gravel and sand company, a cattle genetics research facility, and a large wheat farming operation.  


�  There is also evidence, presented by Qwest, that Eastern Slope has invested as much as $300,000 in cable and drop facilities and has invested approximately $9,000 in electronic equipment in the 16-section area.  The testimony of Eastern Slope witness Helgerson, who is the General Manager and CEO of Eastern Slope, is deemed more reliable on this point and will be relied upon in this Decision.  


�  The record is not clear as to precisely which regulated telecommunications services Qwest would provide.  Although it is clear that FRAA and TransPort want Qwest to provide their basic local exchange service, it is possible that they also seek other regulated telecommunications services, such as, e.g., integrated service which is integration of high speed data (DS1 and DS3) with voice service.  The record on this point is cloudy because FRAA and TransPort had not yet provided Qwest with a complete list of the services sought.  


�  This is not an issue which must be, or will be, decided in this proceeding.  


� Qwest asserts that granting its Application will increase competition, will enhance the availability of advanced services to business customers, and will benefit customers through a wider choice of services with no material impact on high cost fund support and universal service.  


�  In that proceeding the Commission granted ICG Telecom Group, Inc.’s Application for Operating Authority in portions of El Paso County.  See Decisions No. R99-1247 and No. C00-0082 (Hearing Exhibit No. 21 at Exhibits No. GAK-2 and No. GAK-3).  


�  Qwest states that it is not seeking to be designated as a Provider of Last Resort (POLR) in the 16 sections because it is not in a position to offer service to residential customers.  If the Commission were to require, as a condition of granting the Application, that Qwest be a POLR, Qwest would be willing to accept that designation and to offer service to both residential and business customers provided it is permitted to charge any residential customer in the 16-section area the same basic local rate it currently charges residential customers in the rest of its territory (i.e., $14.88).  Qwest does not wish to charge Eastern Slope’s basic local exchange rate of $13.36.  Qwest contends that the costs of administering a different rate for this small area would make serving residential customers infeasible.  Qwest asserts that, if the Commission permits it to charge the $14.88 rate, residential customers in this area will be better off because they will have local access to the entire Denver Metro local calling area at this rate whereas residential customers of Eastern Slope now pay an additional $13.50 per month (i.e., a total of approximately $27 per month) for expanded local calling.  The Decision in this case renders this issue moot.  


�  As noted above, CTA did not sponsor a witness at the hearing.  CTA and Eastern Slope filed a joint statement of position.  For ease of reference and unless the context indicates otherwise, this Decision refers to CTA and Eastern Slope jointly as Eastern Slope.  


�  In Eastern Slope’s opinion, this is because ILECs have different responsibilities than CLECs, specifically POLR obligations.  


�  FRAA witness Heap and Qwest witness Garrett state that fiber-based services, ATM packet services, and SONET-based optical services will be required.  


�  Under this option, upon the filing of a bona fide request, the Commission would undertake the analysis required by § 251(f)(1)(A)(ii) of the Act.  


�  Neither of the last two suggestions is before the Commission in this proceeding.  


�  The Colorado statute and Commission rules refer to such companies as rural telecommunications providers.  This Order uses these terms interchangeably.  


�  This Commission has adopted this approach.  See, e.g., Rule 4 CCR 723-25-2.3 (definition of CLEC); Rules 4 CCR 723-38-2.7 and 12.1 (definitions of CLEC and ILEC); Rule 4 CCR 723-39-2.10 (definition of ILEC).  


�  In Mid-Rivers Telephone at note 11, the FCC stated:  “Qwest is the incumbent LEC in Terry, Montana because its predecessor, U S WEST, was a member of NECA and was the exclusive local exchange carrier in Terry on the date of enactment of the 1996 Act.”  


�  Colorado statutes and Commission rules refer to these companies as incumbent telecommunications providers.  This Order uses these terms interchangeably.  


�  See, e.g., Interconnection and Reciprocal Compensation Agreement between CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and Verizon Wireless in the State of Colorado (Hearing Exhibit No. 23) at § 2 (“CenturyTel expressly reserves the right to assert its right to [the rural] exemption or waiver and modification of Section 251(c) of the Act, in response to other requests for interconnection by [Verizon Wireless] or any other carrier.”).  


�  This necessarily requires that the agreement be in writing.  


�  The Commission has no arbitration authority, pursuant to § 252(b) of the Act, over an ICA or binding agreement being negotiated voluntarily by an ILEC and a requesting carrier pursuant to § 252(a) of the Act.  Decision No. C03-0117 (Hearing Exhibit No. 14) at ¶ 34.  


�  Among these is the obligation pertaining to reciprocal compensation arrangements.  


�  Qwest asserts that the decisions in In the Matter of the ICG Telecom Group Inc.’s Application for Operating Authority in Portions of El Paso County, Docket No. 99A-342T (El Paso), establish one of the two analyses which must be undertaken in this proceeding.  Qwest Statement of Position at 7-12; see also Eastern Slope Statement of Position at 7-9 (distinguishing El Paso from the instant case).  Based on review of the decisions, they are not controlling in the present case.  See Decision No. R99-1247 (Hearing Exhibit No. 21 at Exhibit No. GAK-2) and Decision No. C00-0082 (id. at Exhibit No. GAK-3).  First, the El Paso decisions apply Rule 4 CCR 723-35-7, and more specifically Rule 4 CCR 723-35-7.1.8; and the Rules once found at 4 CCR 723-35 no longer exist.  Second, the El Paso decisions did not involve a request to revise exchange maps; and the Application does.  Thus, the standards enunciated in § 40-15-206(2), C.R.S., apply and not the El Paso analysis.  Third, the facts underlying the El Paso decisions are distinguishable from the facts in the present case.  In El Paso ICG Telecom Group had won a competitive bid process, sought to enter the rural ILEC’s territory as a CLEC, and filed its application after it had won the bid; and the rural telecommunications provider (El Paso County Telephone Company) was unable to provide the telecommunications services sought by the prospective customer.  In the instant case, however, the facts are the opposite:  there was no competitive bid process; Qwest seeks to enter as an ILEC in the 16-section area; Qwest has no agreement with the prospective customers (in fact, the services to be provided are not known in toto); and Eastern Slope stands ready, able, and willing to provide the telecommunications services sought by the prospective customers insofar as they are known.  Fourth, the Commission was clear that the El Paso decisions did not set a precedent regarding entry into rural ILECs’ service territories.  Each application “will be evaluated by the Commission on a case-by-case basis and each will be ruled upon according to its merits.”  Decision No. C00-0082 at 8.  Fifth and finally, while the El Paso decisions are not controlling here, this Decision rests on existing and applicable federal and state statutes and rules.  The concepts of competition and universal service, as well as state and federal telecommunications policies, are addressed in this Decision and, to that extent, consider the principles which underpin the El Paso decisions without expressly relying upon those decisions.  


�  This goes to the issue of Qwest’s standing to bring this action.  


�  This goes to the issue of whether the revision or the Declaration, or both, should be subject to conditions.  


�  Id.  


�  Id.  


�  For ease of reference, this Decision will refer to this critical date as July 1, 1987.  


�  Implicitly, if not explicitly, Qwest acknowledged this fact in the testimony of Qwest witness McDaniel on October 28, 2004.  


�  By operation of § 40-5-101(1), C.R.S., this geographic area could grow to include areas contiguous to the area served by Qwest on July 1, 1987, and into which Qwest extended its operations in the ordinary course of business.  This provision does not factor into the analysis in this case because Qwest has never provided service in the 16-section area.  


�  One could read this statute as simply continuing existing CPCNs and doing nothing more.  If one adopted this interpretation, then the analysis infra in ¶¶ 117-19 would apply.  The Application would be denied in its entirety, and the Declaration in its entirety would be ordered not to become effective.  


�  This is a principle of statutory construction which is “‘applied when the legislature speaks with exactitude … [and which means] that the inclusion or specification of a particular set of conditions necessarily excludes others.’”  Vigil v. Franklin, 103 P.3d 322, 327 (Colo. 2004), quoting Lunsford v. Western States Life Insurance, 908 P.2d 79, 84 (Colo. 1995).  


�  This includes all other services regulated pursuant to parts 2 and 3 of article 15, title 40.  


�  As defined in § 40-15-102(3), C.R.S., basic service is a telecommunications service regulated in, and pursuant to, part 2 of article 15, title 40.  It is one of many such telecommunications services.  


�  This is the CPCN referenced and memorialized in Hearing Exhibit No. 16.  


�  Note that the declaring provider would not be able to offer or to provide telecommunications service “X” in its own service territory without first obtaining Commission-granted authority to do so.  


�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  


�  See discussion infra concerning the customers to which Qwest may provide service.  


�  There is a similar dearth of information concerning the impact of the loss of residential customers.  


�  Each of these dates is significant under federal statute, state statute, or both.  See discussion of applicable law, supra.  


�  The Commission may designate a qualified carrier as an ETC in the service territory of a rural telecommunications provider but must do so in the service territory of any other carrier.  


�  As found above, this is an unknown number of the approximately 90 CLECs now certificated to provide regulated telecommunications service in Colorado.  


�  The existing ICAs are between Qwest qua ILEC and the CLECs.  Those ICAs do not include agreements or arrangements between Qwest qua CLEC and other CLECs.  Presumably, new agreements between Qwest qua CLEC and the CLECs would need to be negotiated.  


�  While there are other duties and obligations which may apply, Qwest had admitted only that it requires a reciprocal compensation arrangement.  Thus, the discussion is limited to the consequences of that admission.  


�  Section 254 of the Act addresses universal service, its availability, and its funding.  See also § 40-15-502, C.R.S. (Colorado’s intrastate telecommunications policy).  


�  Notwithstanding their stated interest in competition among or between telecommunications service providers, neither the Airport nor TransPort contacted Eastern Slope to discuss having Eastern Slope provide the necessary services, to inquire about the services which Eastern Slope might be able to provide, or to obtain a bid from Eastern Slope for the services sought.  Neither the Airport nor TransPort contacted any provider other than Qwest to discuss their telecommunications service needs.  


�  In addition and notably, Eastern Slope did not request an extension of its service territory in this proceeding and did not join in the recommendation of the Authority and TransPort.  
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