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I. STATEMENT

1. This docket concerns the Application for a Certificate of Public Convenience and Necessity to Provide Local Exchange Telecommunications Services by SC TxLink, LLC (SC TxLink).

2. On January 31, 2005, Intervenor Commission Staff (Staff) filed its Motion to Treat Certain Information Provided by Applicant as Confidential, Motion to Require Applicant to Sign Non-Disclosure Agreement and Waiver of Response Time.  Staff, in the motion, states that SC TxLink has provided certain information related to the Application—attached to Staff’s prefiled testimony as Exhibit JPT 2—and has requested that Staff treat that information as confidential.  In light of SC TxLink’s request for confidentiality, Staff asks for an order requiring that this information be treated as confidential.  Staff also requests that representatives of SC TxLink sign non-disclosure agreements in accordance with the Commission’s Confidentiality Rules.
  See Rule 3.8, Confidentiality Rules.

3. The Administrative Law Judge (ALJ) notes that a specific order requiring that the subject information be treated as confidential is unnecessary.
  Rule 3.1 of the Confidentiality Rules provides that information claimed to be confidential and produced in a formal Commission proceeding, whether in a formal filing or simply as part of the discovery process, shall be furnished in accordance with the procedures specified in Rule 3.
  Notably, Rule 3.4 provides for the filing of such information with the Commission under seal.  Furthermore, Rule 3.1 directs that all persons given access to information claimed to be confidential by the producing party “shall treat such information as constituting trade secret or confidential information….”  The procedures specified in the Confidentiality Rules apply automatically upon a claim of confidentiality without a Commission order.  Since SC TxLink has claimed that certain information is confidential, the ALJ directs the parties to comply with the Confidentiality Rules in their use of that information.

4. The ALJ agrees with Staff that the individuals representing SC TxLink should file non-disclosure agreements in accordance with Rule 3.8.  Even though the confidential information now produced in this docket is from SC TxLink, requiring SC TxLink’s representatives to execute and file such agreements will remove all doubt as to which individuals are authorized to review confidential information filed by Staff in this docket.

II. ORDER
A. It Is Ordered That:

1. The Motion to Treat Certain Information Provided by Applicant as Confidential, and Motion to Require Applicant to Sign Non-Disclosure Agreement is granted consistent with the above discussion.  The parties are directed to comply with the Commission’s Rules Relating to the Claim of Confidentiality of Information, 4 Code of Colorado Regulations 723-16.  Response time to the motion is waived.

2. This Order is effective immediately.
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�  Rules Relating to the Claim of Confidentiality of Information, 4 Code of Colorado Regulations 723-16.


�  The ALJ understands that Staff’s motion is not requesting a determination that the information is legally confidential, for example under the Colorado Open Records Act, §§ 24-72-101 et seq., C.R.S.  The ALJ points out that the Commission’s acceptance of information under a claim of confidentiality (e.g., a filing under seal) does not constitute a determination that the information is legally confidential.  See Rule 3.1.2, Confidentiality Rules.  Ordinarily, the Commission does not determine whether information claimed to be confidential is actually confidential absent a challenge to a claim of confidentiality (Rule 3.3) or upon consideration of an Open Records request.


�  The ALJ understands that the subject information was produced by SC TxLink as part of this formal docket, for example, in response to Staff’s questions regarding the Application.  In this event, the provisions of Rule 3 apply.  Rule 4 of the Confidentiality Rules applies to information produced outside of formal proceedings.
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