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I. STATEMENT

1. This docket concerns the Joint Application for an Order Approving the Transfer of Assets of SunWest Communications, Inc. to Falcon Broadband, Inc. filed on September 30, 2004.  SunWest Communications, Inc. (SunWest) and Falcon Broadband, Inc. (Falcon) are the Applicants here.  The Application proposes that SunWest’s operating authorities including its Certificate of Public Convenience and Necessity (CPCN), all equipment used by SunWest in the provision of service, and its contractual rights and obligations be transferred to Falcon.

2. Commission Staff (Staff) filed its Motion to Intervene in this case on December 6, 2004.  By Decision No. R04-1484-I (Mailed Date of December 15, 2004), over the Applicants’ objection,
 the Administrative Law Judge (ALJ) granted Staff’s request for late intervention.

3. Decision No. R04-1484-I set a prehearing conference in this case, on December 28, 2004, for the purpose of establishing the hearing schedule.  At the prehearing conference, however, the parties advised the ALJ that they were likely to reach a settlement agreement that would resolve all issues in this case without hearing.  The ALJ, at the prehearing conference, directed that the parties file their settlement agreement or a stipulated hearing schedule on or before January 11, 2005.

4. On January 11, 2005, the Applicants submitted their Unopposed Motion for Extension of Time to File Stipulation.  That motion stated that the parties required additional time, to January 14, 2005, to finalize their settlement.

5. On January 15, 2005, the Applicants and Staff filed their Stipulation and Settlement Agreement (Stipulation).  The Stipulation, in fact, resolves all issues in this case; in particular, the Stipulation addresses the concerns that caused Staff to intervene and to request a hearing.  The parties request approval of the Stipulation.

6. By Decision No. R04-0114-I (Mailed Date of January 26, 2005), the ALJ directed the parties to clarify certain provisions in the Stipulation.  The parties filed their Clarification of Settlement on February 2, 2005.

7. On February 4, 2005, the parties filed their Joint Motion to Amend Stipulation and Waiver of Response Time.  The Joint Motion proposes to amend the Stipulation by adding a new paragraph 34.  That paragraph clarifies that SunWest will transfer its existing obligations as a provider of last resort (POLR), and its existing status as an Eligible Provider and an Eligible Telecommunications Carrier to Falcon.

8. Now being duly advised, the ALJ approves the Stipulation as clarified and amended
 and grants the Application. 

II. FINDINGS AND CONCLUSIONS

9. SunWest, in the Application, proposes to transfer its Commission operating authorities including its CPCN and other assets to Falcon, to enable Falcon to provide the telecommunications services now provided by SunWest.  Presently, SunWest provides regulated telephone service over its own facilities to approximately 500 customers in the Kings Deer residential development.  In addition, SunWest provides, through contract, facilities to Sprint Communications (Sprint), and Sprint, in turn, uses those facilities to provide telephone service to approximately 2,000 customers on the Fort Carson Military Base.  The Application proposes that ownership of all these facilities and the responsibility for providing service be transferred to Falcon.

10. According to the Application, Falcon was established in 2003 as a broadband service provider serving the Town of Falcon, Colorado.  Since then, Falcon has expanded operations into other parts of El Paso County through its fiber and coaxial network.  Falcon now owns approximately 76 miles of underground plant and has invested approximately $3.5 million in its network.  Falcon has also established a wireless network and now has in place five active tower locations.  Generally, Falcon provides internet and cable television services.  Falcon does not now possess authority from the Commission to provide any regulated telecommunications services.  Thus, the Stipulation (¶ 32) proposes that the Commission specifically “provide to Falcon a grant of authority for the transfer of SunWest’s assets, including its facilities-based customers….” as part of the approval of the Stipulation.  According to the Clarification of Settlement, the parties request that the Commission specifically grant to Falcon authority to provide regulated telecommunications service as part of the approval of the Application and the Stipulation.

11. Falcon’s acquisition of SunWest’s assets will enable Falcon to offer a package of services comprising voice, video, and data services.  Notably, Falcon will acquire approximately 110 miles of fiber optic infrastructure within the City of Colorado Springs and will gain access to the Fort Carson military base.  The transfer of assets will provide increased customer choice for these services.

12. When Staff intervened and requested a hearing in this case, it stated that it was concerned with Falcon’s financial ability to ensure continued service to the approximately 2,500 telephone customers now served over SunWest’s facilities.  See Staff’s Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 9(d) and Request for Hearing, ¶ 2.

13. The Stipulation addresses Staff’s concern by providing:
  Pursuant to § 40-15-503.5, C.R.S.,
 Falcon will maintain a surety bond for a period of three years from the date it first provides regulated telecommunications services under SunWest’s CPCN.  Falcon will file the bond with the Commission, and the bond will designate the Commission as the beneficiary.  Stipulation, ¶ 10.

Initially, the bond shall be in the amount of $25,000, the minimum amount required for the duration of the bond.  Exhibit A to the Stipulation
 sets forth the formula used to 

calculate the initial amount of the bond.  In general, the formula is based upon:  (a) estimated annual amounts Falcon must pay to various statutory funds administered by the Commission, such as the Fixed Utilities Fund, the 9-1-1 fund, the Colorado High Cost Support Mechanism, the Low Income Assistance Fund, and the Telecommunications Relay Service Fund; (b) estimated amounts to return customer deposits and prepayments in the event Falcon discontinues service to customers; and (c) estimated Commission administrative costs associated with a discontinuance of service by Falcon, such as costs of customer notice and transitioning customers to another provider.  Stipulation, ¶ 11 and Exhibit A.

14. The formula is based upon the number of retail lines to be served by Falcon, initially 500 lines--the customers in the Kings Deer development.  The amount of the required bond will increase using the formula on Exhibit A when Falcon’s retail lines grow to 1,000.  Stipulation, ¶ 13.

15. A default of the bond will occur if Falcon fails:  (a) to timely remit required monies to the statutory funds administered by the Commission; (b) to timely pay required refunds, credits, or deposits to customers; or (c) to submit reports to the Commission required under Commission rules or the Stipulation itself.  Stipulation, ¶ 19.  If Staff believes a default event has occurred, it will request that the Commission initiate a show cause proceeding against Falcon for a formal determination of default and for a determination whether the proceeds of the bond should be disbursed as set forth in the Stipulation.  Stipulation, ¶ 20.

In the event of default, the proceeds of the bond will be used to make payments to the statutory funds administered by the Commission, to make required refunds to customers, and to reimburse the Commission for costs incurred as a result of discontinuance of service by Falcon.  Disbursement of funds will be made “on a percentage basis” as described on Exhibit A to the Stipulation.
  Stipulation, ¶ 17.

16. The Stipulation requires Falcon to submit a number of reports to the Commission and Staff.  For example:  (a) within 3 days after Falcon first provides service under SunWest’s CPCN, Falcon must file a verified statement confirming that the bond has been issued and describing the terms of the bond (¶ 10); (b) within 30 days of the date Falcon’s lines grow to 1,000, Falcon must file a report stating the number of lines in service and the amount of the recalculated bond (¶ 13); (c) no later than December 31 of each year the bond remains in effect, Falcon must file a report listing the number of retail lines in service, the change in number of lines for the preceding 6 months, and the amount of the existing bond (¶ 14); (d) by June 30 of each year, Falcon must file a verified statement confirming that the bond has been issued for the required amount and including the new term of the bond (¶ 15); and (e) in the event Falcon files an application to discontinue service under 4 Code of Colorado Regulations 723-25, Falcon will file a report listing the number of residential and business lines affected; a customer list including names, addresses, and telephone numbers; the amount of refunds due each customer; and a list of all underlying providers to be affected by a discontinuance of service.

17. According to the Stipulation, upon completion of the transfer of assets, Falcon will adopt SunWest’s effective tariffs on file with the Commission; that action will occur within five days of the effective date of the Commission order approving the transfer.  The related advice letter (for adoption of SunWest’s tariffs) shall be a compliance filing upon not less than one day’s notice to the Commission.  Stipulation, ¶ 24.  Falcon shall also issue a notice to customers informing them of the Commission’s approval of the Application.  That notice will inform customers that the services previously received from SunWest will continue at the same prices, terms, and conditions.  Stipulation, § 29.

18. The parties, in the Stipulation, request a waiver of the Commission’s slamming rules
 “to the extent that a waiver…is required for the Commission to approve the terms of the Stipulation…”
  Stipulation, ¶ 31.  Additionally, the parties request that the Commission grant Falcon “authority for the transfer of SunWest’s assets, including its facilities-based customers” as part of the approval of the Stipulation.  Stipulation, ¶ 32.

19. Based upon the record, the ALJ finds that the transfer of SunWest’s assets to Falcon should provide additional working capital to finance what are now SunWest’s growing operations.  SunWest’s assets, along with Falcon’s existing broadband and cable network, will enable Falcon to provide customers a variety of services at competitive prices.  The combination of SunWest’s and Falcon’s networks should create economies of scale and technological and marketing efficiencies, and should allow for expansion of the customer base.

The ALJ concludes that the proposed transfer of assets is “consistent with, and not contrary to, the statements of public policy in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S….”  See Rule 8.1.6, Rules Regulating the Authority to Offer Local Exchange 

Telecommunications Services, Emerging Competitive Telecommunications Services, to Discontinue or Curtail any Service, to Execute a Transfer or Merger, and Registration as a Toll Reseller, 4 CCR 723-25.  For these reasons, the ALJ grants the Application for the transfer of assets.  

20. In addition, the ALJ concludes that the Stipulation should be approved.  Section 40-15-503.5, C.R.S., states that the Commission may require a telecommunications provider to post a bond as a condition of obtaining operating authority from the Commission.  As noted above, SunWest is a facilities-based provider in its service territory and Falcon, if the proposed transfer of assets is completed, will acquire those facilities and the attendant obligation to provide telephone service to retail customers.  The ALJ concludes that it is prudent for the Commission to take steps to attempt to ensure continuity of service for customers dependent upon SunWest’s facilities.  In addition, the record indicates that SunWest itself has had financial difficulties in conducting telephone operations in the service territory to be assumed by Falcon.  For example, the Application (¶ 21) points out that SunWest only recently emerged from Chapter 11 bankruptcy.  Given these circumstances, it is reasonable for the Commission to require Falcon to post a bond, and Falcon, in the Stipulation, has agreed to do so.

21. The ALJ further concludes that the amount of the bond required in the Stipulation is reasonable.  Exhibit A explains how the Applicants and Staff settled upon $25,000 as the amount of the bond.  The required bond provides some protection to end-users (i.e., the allowances for customer deposits and prepayments) and the Commission in its administration of statutory funds.  The ALJ notes that, according to Exhibit A, the estimated annual jurisdictional revenues for Falcon is $150,000.  As such, a bond of $25,000 appears appropriate.

22. The Joint Motion to Amend Stipulation proposes a new paragraph 34 for the Stipulation.  That paragraph states that SunWest will transfer, and Falcon will assume, SunWest’s POLR obligations, and SunWest’s status as an Eligible Provider and an Eligible Telecommunications Carrier.
  The ALJ grants the joint motion.  Transferring these designations and obligations is consistent with the intent of the Application and the Stipulation to transfer SunWest’s assets and attendant responsibilities to Falcon.  Upon completion of the transfer of assets, Falcon will assume all obligations attendant to its status as a POLR, an Eligible Provider, and an Eligible Telecommunications Carrier.

23. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Joint Application for an Order Approving the Transfer of Assets of SunWest Communications, Inc. to Falcon Broadband, Inc. filed on September 30, 2004 is granted consistent with the above discussion.

2. The Stipulation and Settlement Agreement by Applicants SunWest Communications, Inc., Falcon Broadband, Inc., and Commission Staff filed on January 14, 2005 is approved.  The parties shall comply with the provisions in the Stipulation.

3. The Joint Motion to Amend Stipulation and Waiver of Response Time is granted.

4. Pursuant to its acquisition of assets from SunWest Communications, Inc., Falcon Broadband, Inc. is now granted a certificate of public convenience and necessity to provide local exchange telecommunications services, and a letter of registration to provide emerging competitive telecommunications services including private line telecommunications service, switched access service, and intraLATA toll service throughout the State of Colorado.
  Falcon, pursuant to its acquisition of SunWest’s assets, is also designated a Provider of Last Resort, an Eligible Provider, and an Eligible Telecommunications Carrier.

5. The Motion Requesting Leave to Reply to Applicant’s Response to Trial Staff’s Motion for Leave to Intervene out of Time by Commission Staff is denied.

6. The Unopposed Motion for Extension of Time to File Stipulation by SunWest Communications, Inc. and Falcon Broadband, Inc. is granted.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  On December 15, 2004, Staff filed its Motion Requesting Leave to Reply to Applicant’s Response to Trial Staff’s Motion for Leave to Intervene Out of Time.  At the prehearing conference, the ALJ advised the parties that this motion would be denied as moot, since Decision No. R04-1484-I granted Staff’s Motion to Intervene prior to consideration of Staff’s proposed Reply to the Applicants’ opposition to intervention.  This Order memorializes the denial of Staff’s motion to file a reply.


�  This Order grants the motion for extension of time.


�  The Joint Motion to Amend Stipulation and Waiver of Response Time is granted.


�  The discussion here summarizes only some of the provisions in the Stipulation.  This Order approves the Stipulation in its entirety, even those provisions not specifically discussed here.


�  Under § 40-15-503.5, C.R.S., the Commission may require regulated telecommunications service providers to post a bond or other security as a condition of obtaining an operating authority.


�  The Clarification of Settlement contains a revised Exhibit A.


�  Paragraph 20 states that any of the events “described in Paragraph 18” shall be grounds for a show cause proceeding.  The Clarification of Settlement states that the parties intended to refer to the events described in “Paragraph 19.”  Similarly, ¶ 20 states that the Commission shall determine whether the bond should be disbursed “as set forth in Paragraph 11.”  The parties clarified that the they intended to refer to “Paragraph 17.”


�  Since disbursement is to be made “on a percentage basis,” the ALJ understands that paragraph 17 does not set forth a priority for payment per se.  For example, the claims in paragraph 17(a) have no greater priority than those listed in paragraph 17(b).


�  Apparently, the parties intend to refer to Rule 25, Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 CCR 723-2.


�  The parties did not identify any specific slamming rule that would require a waiver, and the ALJ is aware of none.  Therefore, this Order does not waive any such rule.


�  The Commission granted these designations to Kings Deer, SunWest’s predecessor, in Decision No. C97-1380.


�  The Clarification of Settlement confirmed the ALJ’s understanding that Falcon is to be granted only those operating authorities now possessed by SunWest.  The Clarification also confirmed that SunWest now possesses authority to provide only those services listed in this ordering paragraph.  See Decision Nos. C97-474 (Mailed Date of May 13, 1997) and C00-1076 (Mailed Date of September 29, 2000).
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