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I. statement, findings, and conclusions

1. On November 14, 2003, an application was filed with the Commission by the joint action of the majority of the County Commissioners of Larimer and Weld Counties; mayors of Loveland, Windsor, Fort Collins, Timnath, La Salle, Kersey, Mead, Nunn, Evans, Estes Park, Milliken, and letters from various chambers of commerce and city administrators to expand the local calling area in Northern Colorado.  Exchanges that would be affected by the proposed local calling area expansion are:  Berthoud, Eaton-Ault, Estes Park, Fort Collins, Gilcrest, Greeley, Johnstown-Milliken, La Salle, Loveland, Mead, Platteville, Windsor of Qwest Corporation (Qwest), and the Nunn exchange of Nunn Telephone Company (Nunn Telephone).

2. On November 19, 2003, the Commission issued notice of the application.

3. On December 18, 2003, the Commission issued corrected notice of the application.

4. By Decision No. C03-1350, mailed on December 3, 2003, the Commission named Qwest and Nunn Telephone as indispensable parties in this docket.  The Commission further ordered Qwest and Nunn Telephone to perform necessary analyses to quantify the calling volumes per customer set forth in 4 Code of Colorado Regulations (CCR) 723-2-17.3.3.1, and to perform all necessary revenue and cost analyses pursuant to 4 CCR 723-2-17.3.5 in order to quantify the rate increment per customer for expanded local calling.

5. By Decision No. C03-1465, mailed on January 2, 2004, the Commission on its own motion waived the requirements of Rule 4 CCR 723-1-70(a) concerning the time in which the Commission must mail its decision on the status of the joint application in the instant docket.

6. Larimer County, the Staff of the Colorado Public Utilities Commission (Staff), and the Colorado Office of Consumer Counsel (OCC) intervened in the case.

7. On January 30, 2004, Nunn Telephone filed the results of its analyses to quantify the calling volumes per customer in the exchanges affected by the proposed expansion as well as revenue and cost analyses.

8. On January 30, 2004, Qwest also filed results of its analyses to quantify the calling volumes per customer as well as revenue and cost analyses to quantify the rate increment per customer.

9. On March 17, 2004, at the Commission’s Weekly Meeting, it referred the instant docket to an Administrative Law Judge for hearing or disposition.

10. On or about March 29, 2004, Nunn Telephone informed the Parties that it would not participate in the local calling area expansion.   Nunn Telephone stated that it would offer its customers an optional plan to the larger calling area.  For its customers who do not choose the optional plan, it would offer measured local service. 

11. On April 1, 2004, the City of Loveland, Colorado (Loveland) filed a motion requesting that the Commission make an exception to 4 CCR 723-2-17.3.6.1 to require the local exchange providers, Qwest and Nunn Telephone to include commercial customers in the customer survey.

12. By Decision No. R04-0395-I, mailed on April 16, 2004, the motion was denied.

13. On April 23, 2004, Staff filed an Unopposed Motion for Enlargement of Time to File a Report in Response to Qwest Corporation’s Cost Study.  The motion was granted in Decision No. R04-0454-I, mailed on April 30, 2004.

14. On May 13, 2004, Staff filed its report to the Commission.

15. On April 9, 2004, Qwest filed a revised analyses to quantify known changes in the switched access carrier common line rates and capital investment associated with the proposed expansion.

16. In its report to the Commission concerning the cost study, Staff stated that it reviewed the cost study provided by Qwest.  Staff stated that it believes that Qwest’s revised cost study is complete and recommended that the revised cost study be accepted without further modifications.

17. By Interim Order No. R04-0515-I, ( May 21, 2004), the revised cost study filed on April 9, 2004 by Qwest was accepted and Qwest was ordered to proceed with a customer survey of all affected customers in northern Colorado.

18. On June 30, 2004, Qwest filed the survey results.  Qwest mailed 1,600 surveys to a random selection of its residential customers.  Qwest reported that of the 1,600 surveys mailed, 488 surveys or 30.5 percent were returned.  Of the surveys that were returned, 387 or 79 percent responded favorably to the proposed expanded calling area.  101 or 21 percent were opposed to the expansion.

19. On August 10 and 18, 2004, prehearing conferences were held.

20. At the prehearing conference held on August 18, 2004, a procedural schedule was adopted and hearing of the matter was scheduled for December 9, 2004.

21. On August 30, 2004, Loveland, Nunn Telephone, OCC, and Staff filed an Unopposed Joint Motion to Approve Partial Stipulation and Partial Settlement Agreement of the Parties.  Under the terms of the Partial Settlement Agreement, the parties to the settlement stated that they had resolved the issue concerning whether joint applicants have demonstrated with clear and convincing evidence a community of interest under the alternative criteria for the community of interest standard contained in 4 CCR 723-2-17.3.3.2.  Although not a party to the Partial Stipulation and Settlement Agreement, Qwest did not object to approval of the agreement.  No other party opposed the Motion to Approve the Partial Settlement Agreement.

22. By Interim Order No. R04-1070-I, mailed on September 8, 2004, the Partial Stipulation and Settlement Agreement filed on August 30, 2004 was accepted.  Thus by acceptance of the Partial Settlement Agreement, it was found that the stipulated facts and Partial Settlement Agreement constituted clear and convincing evidence that a community of interest existed under the alternative criteria standard for the community of interest pursuant to 4 CCR 723-2-17.3.3.2.

23. On November 23, 2004, Qwest, Nunn Telephone, OCC, and Staff filed a Joint Unopposed Motion to Modify the Procedural Schedule.  The moving parties stated that they have reached a settlement in principal, which if accepted, would resolve the remaining disputed issues in this docket.

24. By Interim Decision No. R04-1433-I (December 3, 2004), the Joint Motion to Modify Procedural Schedule was granted.  The hearing date of December 9, 2004 was vacated.

25. On January 14, 2005, Qwest, Nunn Telephone Company, Staff, and OCC filed a Stipulation and Settlement Agreement.

26. On January 20, 2005, Qwest, Nunn Telephone, Staff, and OCC filed an Addendum to Joint Motion to Approve Stipulation, Errata to Stipulation and Settlement Agreement of the Parties, and Request for Waiver of Response Time.  The moving parties stated that at the time the Stipulation and Settlement Agreement was filed on January 14, 2005, the position of Loveland on the Settlement Agreement was unknown.  The moving parties stated that Loveland has now stated that it will not oppose approval of the Stipulation and Settlement Agreement.  The moving parties also submitted an errata to the Stipulation and Settlement Agreement filed on January 14, 2005.  The errata substitutes page 1 of the Stipulation and Settlement Agreement filed on January 14, 2005.  The errata deletes all parties listed on page 1 of the Stipulation  and Settlement Agreement except Qwest, Nunn Telephone, Staff and OCC.

27. The parties state in the Stipulation and Settlement Agreement that the Stipulation together with the Partial Stipulation and Partial Settlement Agreement accepted by the Commission by Decision No. R04-1070-I (September 8, 2004) resolves all of the contested issues in this docket.  The Stipulation and Settlement Agreement resolves issues raised concerning the rate increases that Qwest will request prior to implementing the local calling area expansion.  The Stipulation and Settlement Agreement also describes the unlimited, flat rate calling plan for local calling into the expanded calling area that Nunn Telephone will implement if the Commission approves the expansion.

28. Under the terms of the Stipulation and Settlement Agreement, the stipulating parties agree that Qwest may increase its rates upon implementation of the local calling area expansion.  Qwest submitted all necessary revenue and cost analysis to quantify the rate increment per customer in accordance with Commission rules.  The parties agree that the increases are within the rate caps adopted by the Commission in Docket No. 99A-540T.  The parties also agree not to oppose the increased rates. The potential rate increase upon implementation of the local calling area expansion is outlined in paragraph No. 4 of the Stipulation and Settlement Agreement of the parties attached to and incorporated in this decision as Attachment A.

29. Under the terms of the Stipulation and Settlement Agreement, Qwest will implement the local calling area expansion to areas identified in paragraph No. 2 of the previously approved Partial Settlement Agreement (Decision No. 1070-I) attached to and incorporated in this decision as Attachment B.

30. Although Nunn Telephone decided that it would not participate in the local calling area expansion, it agreed that it would offer to its customers an optional plan to the expanded calling area and measured local service to those who do not choose the optional plan.  By its optional plan, Nunn Telephone agrees to offer an optional unlimited, flat rate calling plan for local calling into the expanded calling area for $11.25 per month, in addition to Nunn Telephone’s current basic residential or business service rate.  For those customers who do not choose the optional plan, Nunn Telephone will charge its customers 11 cents per minute for local calls into the expanded calling area.  The stipulating parties agree that a waiver of 4 CCR 723-2-17.3.6 which requires that a statistically valid survey be conducted by each local exchange provider of customers who will be affected by any proposed calling area expansion is appropriate for Nunn Telephone.

31. It is found and concluded that the Stipulation and Settlement Agreement filed with the Commission on January 14, 2005 is just, reasonable, and in the public interest. The Stipulation and Settlement Agreement should be accepted.

32. The Joint Application to Expand the Calling Area in Northern Colorado under the terms of the Partial Stipulation and Settlement Agreement and the January 14, 2005 Stipulation and Settlement Agreement is in the public interest and should be approved.

33. It is found that the Joint Application and supporting documentation demonstrates that there exists a community of interest among the calling areas proposed for expansion in the application.  The joint applicants have demonstrated that under the alternate criteria standard contained in 4 CCR 723-2-17.3.3.2, there exists a community of interest.

34. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The Stipulation and Settlement Agreement filed on January 14, 2005 attached to this Recommended Decision as Attachment A is accepted.

2. The Joint Application to Expand the Local Calling Area in Northern Colorado under the terms outlined in the Partial Stipulation and Settlement Agreement approved on September 8, 2004 and the Stipulation and Settlement Agreement filed on January 14, 2005 approved in this Recommended Decision is granted.

3. Rule 4 Code of Colorado Regulations 723-2-17.3.6 requiring that a statistically valid survey be conducted by each local exchange provider is waived as it applies to Nunn Telephone Company in this docket.

4. Qwest Corporation and Nunn Telephone Company shall file with the Commission appropriate tariffs to implement the expanded calling area.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Under the provisions of 4 CCR 723-2-17.3.6.1 the survey results must demonstrate a 50 percent positive acceptance of the proposed local calling area expansion.
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