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I. STATEMENT  
1. On December 16, 2003, McLeodUSA Telecommunications Services, Inc. (McLeodUSA), filed the Application for Return of Funds Mistakenly Remitted to the Colorado Low Income Assistance Fund (Application) which commenced this proceeding.  In its Application, McLeodUSA claimed that it had mistakenly remitted funds to the Colorado Low Income Telephone Assistance Program (LITAP) Fund (Fund), notwithstanding the fact that it was not obligated to contribute to the Fund and that it had not collected the surcharge from its subscribers.  McLeodUSA sought refund of all monies remitted by McLeodUSA to the Fund for the periods between January 1, 2001 and June 30, 2003.  The pre-filed Testimony of Ms. Becki Merkel accompanied the Application.  

2. The Commission deemed the Application complete as of February 2, 2004.  Minute Order dated January 28, 2004.  McLeodUSA waived the statutory deadline in § 40-6-109.5, C.R.S.  Decision No. R04-0539-I.  

3. On January 26, 2004, Staff of the Commission (Staff) intervened of right and requested a hearing in this matter.  Staff contested the Application.  McLeodUSA and Staff are the only parties in this docket.  

4. On February 19, 2004, the Administrative Law Judge (ALJ) held a pre-hearing conference in this proceeding.  By Decision No. R04-0180-I, the ALJ, inter alia, adopted the procedural schedule and established a hearing date in this matter.  The procedural schedule was subsequently modified by several orders.  Hearing in this matter was rescheduled for October 15, 2004 by Decision No. R04-0967-I.  

5. On June 2, 2004, Staff filed the Answer Testimony and Exhibits of Ms. Jamie D. Jack in this proceeding.
  

6. On June 16, 2004, McLeodUSA filed the Rebuttal Testimony of Ms. Inge K. Gottburgsen.  Ms. Gottburgsen also adopted the previously-filed direct testimony of Ms. Merkel.  

7. On June 23, 2004, Staff filed a motion for summary judgment, which McLeodUSA opposed.  By Decision No. R04-0775-I, the ALJ denied the motion due to the existence of genuine issues of material fact.  In that decision the ALJ identified those issues and requested that the parties present testimony or other evidence addressing those issues.  

8. On August 20, 2004, the parties filed supplemental testimony which addressed the issues identified by the ALJ.  Mr. William A. Steele and Ms. Jamie D. Jack filed supplemental testimony on behalf of Staff, and Mr. William Haas filed supplemental testimony on behalf of McLeodUSA.  

9. On October 13, 2004, McLeodUSA made an oral motion for leave to permit Mr. Haas to give his testimony by telephone.  Staff opposed the motion.  Following oral argument held by telephone on October 13, 2004, the ALJ found that McLeodUSA had stated good cause for its Motion by establishing that Mr. Haas was one of a limited number of persons involved in preparing comments to be filed in a proceeding before the Federal Communications Commission (FCC) and preparing an ex parte presentation to the FCC, both of which required his presence in McLeodUSA’s offices on the day of the hearing.  The ALJ orally granted McLeodUSA’s motion and gave Staff the opportunity to make an oral motion to reschedule the hearing (which Staff did not do).  This Order memorializes that oral ruling.  

10. A hearing in this matter was held as scheduled on October 15, 2004.  The ALJ heard the testimony of Ms. Gottburgsen and Mr. Haas
 on behalf of McLeodUSA and of Ms. Jack and Mr. Steele on behalf of Staff.  Hearings Exhibits No. 1 through No. 25 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the ALJ took the case under advisement.  

11. Each party submitted a post-hearing statement of position.  

12. On December 20, 2004, the ALJ held a post-hearing conference at which she orally conveyed the decision reached in this matter and instructed the parties on administrative matters regarding the decision.  

13. After the post-hearing conference, McLeodUSA and Staff agreed that repayment of the monies owed McLeodUSA would be made in a single lump sum payment, to be paid as soon as practicable after a final decision in this matter.  

14. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. findings of fact  

15. McLeodUSA is a telecommunications provider which holds a Certificate of Public Convenience and Necessity (CPCN) to provide local exchange telecommunications services in Colorado.  

16. Intervenor Staff of the Commission is the Trial Staff.  

17. McLeodUSA has been certified in Colorado since 1997.  See Docket No. 96A-495T (McLeodUSA’s CPCN application proceeding).  McLeodUSA received its CPCN as the result of a Stipulation which McLeodUSA entered into with Staff and Qwest Corporation (then known as U S WEST Communications, Inc.).  See Decision No. R97-0329 (accepting Stipulation and granting CPCN).  

18. That Stipulation contained a provision, the meaning and interpretation of which is pivotal to this case.  The relevant provision is ¶ 7.c, which states in pertinent part:  

McLeodUSA acknowledges that if it is granted a Certificate of Public Convenience and Necessity to provide local exchange telecommunications service, it will be required to participate in the following state-mandated programs:  

* * *  

The Emergency Telephone Access Act, as provided in Title 40, Article 3.4, C.R.S., (1993 Repl. Vol. and 1996 Supp.), and the Commission's Rules Prescribing The Procedures For Administering The Low Income Telephone Assistance Fund, 4 CCR 723-13[.]  

19. Decision No. R97-0329 (Recommended Decision), which accepted the Stipulation, stated at ¶ I.F (in relevant part):  

The stipulation notes that McLeodUSA will be required to participate in the Colorado High Cost Fund, the Telecommunications Relay Services for Disabled Telephone Users Program, the Emergency Telephone Access Act Program, and any other financial support mechanism that may be created in the future by the Commission to implement §§ 40-15-502(4) and (5), C.R.S.  

20. The Recommended Decision clarified one aspect of the Stipulation and accepted the Stipulation without change.  In addition, the Stipulation as filed was incorporated by reference into the Recommended Decision at Ordering Paragraph III.A.7.  Thus, the Recommended Decision was intended only to describe the contents of the Stipulation and not to change them, to enlarge them, or to modify them in any way.  The language of the Stipulation creates the obligations of McLeodUSA and controls in this proceeding.  

21. At the time the parties entered into the Stipulation, Staff had a policy of symmetrical regulation under which, according to Staff witness Steele, it was Staff's intention to establish competitively neutral ground rules for providers seeking to enter the local exchange telecommunications market in Colorado.  Staff’s objective was to assure, insofar as possible, that one provider was not placed at an economic disadvantage relative to other providers with which it competed.  Staff negotiated the Stipulation with McLeodUSA with the intention of implementing this policy.  

22. At the time it signed the Stipulation, Staff understood the language of the Stipulation implicitly, but not explicitly, to incorporate the concept of symmetrical regulation.  In addition, Staff understood Stipulation ¶ 7.c to mean, among other things, that McLeodUSA was agreeing to pay into the Fund without regard to the statutory and rule requirement that it either have 500,000 subscribers or petition the Commission to participate in the program.  See § 40-3.4-110, C.R.S. and Rule 4 Code of Colorado Regulations (CCR) 723-13-1 of the Rules Prescribing the Procedures for Administering the Low Income Telephone Assistance Fund (LITAP Rules).  

23. McLeodUSA and Staff did not negotiate the terms of the Stipulation.  Rather, the terms were presented to McLeodUSA; McLeodUSA accepted the terms; and the three parties signed the Stipulation.  There was no direct person-to-person communication involving members of Staff and employees of McLeodUSA.  At no time, either in writing or orally, did Staff inform McLeodUSA of Staff's concept of symmetrical regulation or of Staff's belief that this concept was incorporated into the Stipulation.  

24. At or before the time the Stipulation was signed, there was no discussion or written communication by which Staff stated or conveyed to McLeodUSA the Staff's position or belief that the Stipulation, and specifically ¶ 7.c, meant that McLeodUSA agreed to pay into the LITAP voluntarily and immediately upon commencing operation irrespective of the statutory and rule provisions.  

25. At no time did McLeodUSA agree to the inclusion of Staff's symmetrical regulation concept in the Stipulation.  

26. There was no agreement among the three parties to the Stipulation that the language of ¶ 7.c meant that, irrespective of the statutory and rule provisions, McLeodUSA agreed to pay into the Fund voluntarily and immediately upon commencing operation.  

27. Rule 4 CCR 723-13-3 requires a provider who is participating in LITAP and paying into the Fund to have implementing tariffs on file with the Commission prior to implementing a LITAP plan.  McLeodUSA did not file with the Commission, and has never had on file with the Commission, such an implementing tariff or a tariff which includes an explicit LITAP Fund uniform charge (or surcharge) payable by its customers.  

28. At no time did McLeodUSA petition the Commission to participate in LITAP pursuant to Rule 4 CCR 723-13-1.  At no time did McLeodUSA have, and it does not have at present, a plan approved by the Commission relating to LITAP or the Fund.  

29. Rule 4 CCR 723-13-5.3 requires a provider which includes the LITAP uniform charge in its base rate for basic local exchange service to inform its subscribers of that fact on at least an annual basis.  At no time relevant to this proceeding did McLeodUSA provide such a notice to its customers.  

30. Rule 4 CCR 273-13-4.2 requires each provider of basic local exchange telecommunications service to file with the Commission, as part of its annual report, certain information relating to the provider’s participation in LITAP and payments made into the Fund.  From 1997 through 2001 McLeodUSA did not file this LITAP-related data when it filed its annual report with the Commission.  

31. Payments into the Fund are due from telecommunications providers on an annual basis.  Staff monitors, and at all times relative to this proceeding did monitor, payments made into the Fund to ensure that providers remit the required payments in the correct amounts.  

32. From 1997 through 2001, McLeodUSA did not pay into the Fund.  During that period McLeodUSA operated in, and had subscribers in, Colorado.  During this period, McLeodUSA filed annual reports with the Commission.  

33. From 1997 through 2001, Staff did not contact McLeodUSA to request that McLeodUSA pay into the Fund.  

34. At some point after the Stipulation was executed in March 1997 and McLeodUSA began to provide local exchange telecommunications service in Colorado, McLeodUSA reorganized its legal department.  Following that reorganization, McLeodUSA remitted in July 2002 its first payment to the Fund.  The payment was made as a result of McLeodUSA's receiving an invoice from the Commission.  Staff created the invoice because McLeodUSA submitted a LITAP Fund report as an attachment to its Calendar Year 2001 Annual Report to the Commission.  

35. Following a change in the LITAP Rules, Staff sent a letter in September 2002 to all providers who had submitted one or more payments to the Fund.  The letter included a form for each recipient provider to complete and to return to the Commission.  The letter also directed the recipients to make all future quarterly payments using a form which could be obtained on the Commission's website.  

36. As a result of its submission of the report and payment in July 2002, McLeodUSA received a copy of the September 2002 letter, which was the first correspondence McLeodUSA had received from Staff concerning participation in the LITAP and payment into the Fund.  Thereafter, following the directions contained in the September 2002 letter, McLeodUSA filed reports and made payments to the Fund.  

37. McLeodUSA made five payments into the Fund:  one was the annual payment for calendar year 2001 (made in July 2002); two were payments made for calendar year 2002 (made in October 2002 and March 2003); and two were quarterly payments made for January through June 2003 (made in May and July 2003).  In total, McLeodUSA paid $103,917.21 into the Fund.  

38. There is insufficient evidence upon which to find that McLeodUSA collected from its subscribers any uniform charge for the LITAP.  

39. At all times relevant to this proceeding, McLeodUSA had fewer than 500,000 subscribers in Colorado.  

40. McLeodUSA is not designated as an Eligible Telecommunications Carrier and is not designated as an Eligible Provider.  

41. Given the way in which the LITAP Fund uniform charge is calculated each year, repaying the monies remitted by McLeodUSA will not adversely affect the other providers which paid into the Fund in the relevant period.  

III. discussion and conclusion 
42. The Commission has subject matter jurisdiction and has personal jurisdiction.  

43. McLeodUSA bears the burden of proof to establish by a preponderance of the evidence that it was under no legal obligation to pay monies into the Fund, that it paid monies into the Fund in error, and that the monies which it paid into the Fund ought to be refunded to it.  McLeodUSA has met its burden of proof in this matter.  

44. As the facts found above establish, McLeodUSA did not agree to pay into the Fund in any way other than in accordance with the statutory and rule requirements.  In signing the Stipulation, McLeodUSA did not know about -- and, therefore, did not agree in the Stipulation to be bound by -- Staff’s principle of symmetrical regulation.  The Stipulation, therefore, provides no requirement that McLeodUSA pay into the Fund.  

45. For McLeodUSA to have been obligated to pay into the Fund, then, it would have had to meet the statutory or rule requirements.  It did not.  

46. Section 40-3.5-110, C.R.S., states that a provider pays into the Fund when that provider has 500,000 subscribers in Colorado.  McLeodUSA did not have that number of subscribers in Colorado.  The statute did not apply.  

47. Rule 4 CCR 723-13-1 states that a provider may participate if the provider files an application with the Commission and the Commission approves a plan.  McLeodUSA did not apply to participate.  The Commission did not approve a McLeodUSA plan relating to LITAP or the Fund.  The Rule does not apply.  

48. McLeodUSA established by a preponderance of the evidence that it was not legally required to participate in the Fund and that it paid into the Fund due to an error.  

49. Staff argues that, by signing the Stipulation, McLeodUSA agreed to pay into the Fund irrespective of the protections and limitations found in § 40-3.4-110, C.R.S., and the LITAP Rules.  Simply put, Staff argues that McLeodUSA waived both the statute and the LITAP Rules.  This argument is unpersuasive.  

50. First, the language of the Stipulation does not support Staff’s argument because ¶ 7.c of the Stipulation obligates McLeodUSA to participate in the Fund “as provided in” the statute and the LITAP Rules.  The plain meaning of this statement is that McLeodUSA agreed it would pay into the Fund when it met the cited requirements.  

51. Second, the Stipulation does not contain language evidencing that McLeodUSA knowingly waived, and agreed voluntarily to pay into the Fund notwithstanding, the protections and procedures of the statute and LITAP Rules.  One would expect to see in the Stipulation a clear waiver of the statute and the rule if the parties had intended such a waiver.  

52. Third, after it received authority to provide service, McLeodUSA took no action consistent with voluntary participation in LITAP and the Fund.  McLeodUSA did not file an application in accordance with Rule 4 CCR 723-13-1.  McLeodUSA did not file an implementing tariff as required by Rule 4 CCR 723-13-3.  McLeodUSA did not provide the alternative annual notice to its subscribers as required by Rule 4 CCR 723-13-5.3.  McLeodUSA did not file, as required by Rule 4 CCR 723-13-4.2, a LITAP report as an attachment to its annual reports until 2001.  

53. Fourth and finally, the absence of action by Staff is telling.  From 1997 through 2001, Staff did not contact McLeodUSA to request that McLeodUSA pay into the Fund.  Had Staff believed that the Stipulation required McLeodUSA to pay into the Fund ab initio, Staff would have taken action to determine why McLeodUSA was not paying into the Fund as required.  In addition, McLeodUSA’s tariffs have never included a rate or provision about payment of the LITAP Fund surcharge.  From this, it appears that Staff took no action to require McLeodUSA to include such a rate or provision.  If Staff understood the Stipulation to require McLeodUSA immediately to participate in the Fund, one would expect Staff, when McLeodUSA filed its advice letters and accompanying tariffs, to take action to assure that McLeodUSA’s tariffs reflected that requirement.  Finally, assuming arguendo that Staff understood the Stipulation to be McLeodUSA’s agreement to file, pursuant to Rule 4 CCR 723-13-1, an application to participate in LITAP,
 the fact is that McLeodUSA did not make such a filing and Staff took no action to enforce the agreement to file.  In sum, the Staff’s inaction for five years undercuts the argument it advances in this proceeding.  

54. The Application will be granted.  Staff will be ordered to refund to McLeodUSA the full amount which it paid into the Fund.  While McLeodUSA is willing to have the refund made “as soon as practicable,” McLeodUSA should have the certainty which a date certain for payment provides.  Thus, the payment arrangement will be approved with the condition that the payment is to be made no more than 45 days after a final decision in this matter.  The refund of the monies paid by McLeodUSA will be made from the Fund in a single lump sum payment to be made no more than 45 days following a final Commission decision in this matter.  

55. McLeodUSA did not seek interest on the monies and provided no evidentiary record for calculating interest.  As a result, there will be no interest on the refund itself.  However, if the refund is not made within the stated 45-day period, interest on the unpaid balance will be ordered to accrue at the customer deposit rate established by the Commission.  

56. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  
1. The Application of McLeodUSA Telecommunications Services, Inc., filed on December 16, 2003, is granted.  

2. McLeodUSA Telecommunications Services, Inc., shall receive a full refund of the monies it paid into the Low Income Telephone Assistance Plan Fund.  The refund shall be paid from the Colorado Low Income Telephone Assistance Fund, shall be paid in a single lump sum payment, and shall be paid no more than 45 days following the date of the final Decision of the Commission in this matter.  

3. McLeodUSA Telecommunications Services, Inc., shall not receive interest on the monies to be refunded if the refund is made within the time specified in Ordering Paragraph 2.  If the refund is not made within the stated period, interest on the unpaid balance shall accrue at the customer deposit rate established by the Commission.  

4. The oral motion of McLeodUSA Telecommunications Services, Inc., for permission to have Mr. William Haas provide his testimony by telephone is granted.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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Director
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�  A portion of this filing was made under seal.  By agreement of Applicant during the hearing, Exhibit JJ-3 attached to this filing is no longer confidential.  


�  Mr. Haas testified by telephone and was subject to cross-examination.  


�  As the ALJ understands it, this is not Staff’s position.  Staff believes that the Stipulation itself acted as McLeodUSA’s agreement to participate without the need for a separate application.  
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