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I. STATEMENT

1. This docket concerns the Joint Application for an Order Approving the Transfer of Assets of SunWest Communications, Inc. to Falcon Broadband, Inc. filed on September 30, 2004.  SunWest Communications, Inc. (SunWest) and Falcon Broadband, Inc. (Falcon) are the Applicants in this case.  Commission Staff has intervened.

2. On January 14, 2005, the parties filed their Stipulation and Settlement Agreement (Stipulation) which resolves all issues in this case.  While it does not appear, at this time, that a hearing is required on the Stipulation, additional information is required for the Administrative Law Judge (ALJ) to clearly understand the parties’ proposal.  This Order, therefore, directs the parties to file the clarification specified here.

3. Paragraph 32 of the Stipulation provides: 

[T]he Parties request that the Commission provide to Falcon a grant of authority for the transfer of SunWest’s assets, including its facilities-based customers, as part of its approval of this Stipulation pursuant to 4 CCR 723-25-8.  This grant of authority is required by Commission rule because Falcon does not possess any Commission issued authorities to provide jurisdictional telecommunications services.

The ALJ understands this, first, as a request that the Commission, in approving the Stipulation and the Application to transfer assets, expressly grant operating authorities to Falcon, specifically a certificate of public convenience and necessity to provide local exchange service and a letter of registration to provide emerging competitive telecommunications services.  Second, the ALJ understands that, since this Application only concerns a request to transfer SunWest’s assets to Falcon, the parties are proposing that only those operating authorities SunWest now possesses be granted to Falcon under paragraph 32 of the Stipulation.
  That is, the ALJ understands that the Stipulation and Application do not propose to give to Falcon any operating authority not presently possessed by SunWest.  The parties shall file a pleading confirming the ALJ’s interpretation of the Stipulation as set forth in this paragraph, or clarifying the intent of paragraph 32.  And, in any event, the clarification by the parties shall specify what operating authorities they request be granted to Falcon.

Additionally, if the ALJ’s interpretation of paragraph 32 is correct, the parties are directed to specify the operating authorities now possessed by SunWest (which will be the authorities to be granted to Falcon in this docket).  For the parties’ information, the ALJ informs them that the Commission’s records appear to indicate that SunWest now possesses a certificate of public convenience and necessity to provide local exchange service, and authority to provide the following emerging competitive services only: private line telecommunications service, switched access service, and intraLATA toll service.  See Decision Nos. C97-474 (Mailed Date of 

May 13, 1997) and C00-1076 (Mailed Date of September 29, 2000).  In their clarification, the parties shall cite the specific Commission Decisions or rules granting any operating authority to SunWest which they request be transferred or granted to Falcon.

4. Paragraph 20 in the Stipulation states that any of the events “described in Paragraph 18” shall be grounds for a show cause proceeding against the bond to be posted by Falcon.  The ALJ believes the parties intended to refer to the events described in “Paragraph 19.”  Similarly, paragraph 20 states that the Commission shall determine whether the bond should be disbursed “as set forth in Paragraph 11.”  It appears that the parties intended to refer to “Paragraph 17.”  The parties shall file a pleading confirming the ALJ’s interpretation of paragraph 20 or clarifying that paragraph.

5. The parties are directed to file the clarification of the Stipulation discussed in this Order on or before February 2, 2005.

II. ORDER
A. It Is Ordered That:

1. The parties shall file a pleading clarifying their Stipulation and Settlement Agreement consistent with the above discussion on or before February 2, 2005.

2. This Order is effective immediately.
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�  The ALJ understands that additional assets will be transferred to Falcon besides SunWest’s operating authorities.





4

