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I. statement  

1. On September 3, 2004, Staff of the Commission (Staff) served on Monument Limousine Service, L.L.C. (Respondent), Civil Penalty Assessment Notice No. 71173 (CPAN) which alleges 29 violations of Rule 4 Code of Colorado Regulations (CCR) 723-15-2.1 by Respondent.  That CPAN commenced this proceeding.  

2. On September 14, 2004, Respondent acknowledged its liability with respect to seven of the alleged violations by paying a civil penalty of $700.  Respondent’s failure to acknowledge liability for, and to pay a civil penalty with respect to, the remaining 22 alleged violations put those allegations at issue.  

3. Staff and Respondent are the only two parties in this proceeding.  Staff is represented by counsel.  The Administrative Law Judge (ALJ) has determined that Respondent may be represented by Mr. Alex Malone, President of and an officer of Respondent.  Decision No. R04-1544-I.  

4. On December 1, 2004, Respondent filed a Motion for Dismissal by Directed Verdict.  Staff opposed that motion.  By Decision No. R04-1555-I the ALJ denied the motion.  

5. By Decision No. R05-0043-I the ALJ scheduled the hearing in this matter for February 8, 2005.  

6. On January 11, 2005, Respondent filed a Motion for Reconsideration of Interim Order R04-1555-I (Motion).  In that filing Respondent does not address the legal principles underpinning Decision No. R04-1555-I directly.  Indeed, the Motion scarcely mentions that decision.
  Instead, Respondent asserts that Staff’s arguments are incorrect legally; read too broadly the decision in Public Citizen v. Federal Motor Carrier Safety Administration, 374 F.3d 1209 (D.C. Cir. 2004) (Public Citizen); and rest on inaccurate factual statements.  In the main, the Motion restates the argument Respondent presented in the Motion for Dismissal by Directed Verdict, although Respondent does offer additional support for its position by discussing a Motion to Stay which the Federal Motor Carrier Safety Administration filed before the federal appellate court following the Public Citizen decision.  

7. Staff filed its Response to the Motion (Response) on January 24, 2005.  In that filing Staff opposes the Motion, argues that Respondent provides no basis for reconsideration, and disputes Respondent’s legal argument.  Staff reasserts its argument that the Public Citizen decision has no impact on this proceeding because the Commission adopted 49 Code of Federal Regulations (CFR) Part 395 (including 49 CFR § 395.8(a), the provision which Respondent is alleged to have violated) as lawfully promulgated as of October 1, 1998.  Rule 4 CCR 723-15-2.1 incorporated that version of 49 CFR Part 395 by reference and states that “[n]o later amendments to or editions of the Code of Federal Regulations are incorporated into” the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 CCR 723-15 (Safety Rules).  Staff then argues that “the Commission’s rules stand independent and irrespective of any subsequent action on those [federal] rules, including elimination.”  Response at ¶ 3.  Staff requests that the Motion be denied.  

8. The ALJ will deny the Motion.  The ALJ finds that Respondent has presented neither a factual nor a legal basis for reconsideration of Decision No. R04-1555-I.  That Order correctly found that the Public Citizen decision has no bearing on the present case because that decision did not affect the 1998 version of 49 CFR Part 395 (including 49 CFR § 395.8(a)) which remained in effect after the Commission incorporated it by reference into the Safety Rules.  See Rule 4 CCR 723-15-2.1 (quoted above); see also § 24-4-103(12.5)(c)(I), C.R.S. (incorporation by reference into a state rule limited to the material identified “by appropriate agency … and by date, title, or citation.”).  Respondent did not address the point that, as a matter of state law and irrespective of any action which may have been taken elsewhere, the 1998 version of 49 CFR Part 395, exactly as it existed when it was incorporated by reference into the Safety Rules, has been in effect in Colorado continuously since the date on which the incorporation by reference took effect.  Further, absent action by the Commission and irrespective of action elsewhere, the incorporation by reference will continue in effect, and will preserve 49 CFR Part 395 as it existed as of October 1, 1998, in the future.  Because the Motion fails to present new argument, fails to state legal or factual grounds for reconsideration, and fails to address the legal basis for Decision No. R04-1555-I, the Motion will be denied.  

II. ORDER  

A. It Is Ordered That:  

1. The Motion for Reconsideration of Interim Order R04-1555-I, filed by Monument Limousine Service, L.L.C., on January 11, 2005, is denied.  

2. This Order is effective immediately.  
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�  Respondent asserts that that Order contains a factual misstatement.  Upon review of the Order, the ALJ agrees and, therefore, now clarifies a statement made in Decision No. R04-1555-I.  As written, the Order stated:  “as the decision in Public Citizen vacated a subsequent version of 49 CFR § 395.8(a)” (id. at ¶ 9).  The Order is clarified to reflect that it appears that the court in Public Citizen vacated 49 CFR Part 395 in its entirety, both the revisions promulgated in April 2003 and the previously-existing provisions.  This means that, although it had not been revised by the federal agency, 49 CFR § 395.8(a) was vacated.  This clarification of Decision No. R04-1555-I does not change the result.  
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