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I. statement

1. The captioned proceeding was initiated on January 15, 2004, through the issuance of a Notice of Proposed Rulemaking (NOPR) by the Colorado Public Utilities Commission (Commission).  See, Decision No. C03-1454.  This proceeding involves the proposed repeal and reenactment of the Commission’s rules regulating transportation by motor vehicles.

2. Proposed rules applicable to this rulemaking proceeding were attached to the NOPR as Attachment B.  Attachment B included newly proposed rules regulating towing carriers currently found at 4 Code of Colorado Regulations (CCR) 723-9 (Proposed Towing Carrier Rules).  The Proposed Towing Carrier Rules originally contained in Attachment B have been modified in certain respects through filings made by the Staff of the Commission on July 30, 2004, October 1, 2004, and/or December 31, 2004.        
3. Written comments, including proposed changes to the Proposed Towing Carrier Rules, have been filed in this matter by Harvey V. Mabis (Mabis).  Mabis has also submitted oral comments concerning the Proposed Towing Carrier Rules at hearings conducted on March 22 and 23, 2004, September 13 and 14, 2004, and/or November 3 and 4, 2004.  

4. On November 4, 2004, Mabis filed two additional pleadings in this docket; one entitled “Omnibus Motion Petitions for Declaratory Orders” and the other entitled “Additional Motion Petition for Declaratory Order” (collectively, Petitions).  The Petitions are purportedly brought pursuant to Rule 60 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-60 (Rule 60).  The Petitions generally seek “declarations” from the Commission concerning its jurisdiction to implement portions of the Proposed Towing Carrier Rules and/or the lawfulness of the same.  For the most part, the Petitions restate and/or supplement the arguments previously made by Mabis in this proceeding as set forth in either his oral or written comments.

5. Rule 60 allows the Commission to issue a declaratory order “…to terminate a controversy or to remove an uncertainty as to the applicability to a petitioner of any statutory provision or Commission rule, regulation or order.”  It also provides that the Commission may decline to enter a declaratory order where it concludes that the subject matter should be determined by a court or another administrative agency, or in another proceeding.

Cases construing Rule 57 of the Colorado Rules of Civil Procedure (CRCP) provide that declaratory orders must be based on an actual controversy and should issue only when they will terminate and afford relief from the uncertainty, insecurity, or controversy giving rise to the proceeding.
  See, People ex rel. Inter-Church Temperance Movement v. Baker, 297 P.2d 273 (1956).  Declaratory order proceedings may not be invoked to resolve hypothetical issues that may never arise.  See, Heron v. City & County of Denver, 411 P.2d 314 (1966).  In 

6. addition, relief through a declaratory order proceeding is not available where sufficient avenues for judicial review are available.  See, Carney v. Civil Service Commission, 30 P.3d 861 (Colo. App. 2001).      

7. The Petitions do not specifically request a Commission order terminating a controversy or removing an uncertainty as to the applicability to Mabis of any currently effective statutory provision or Commission rule, regulation, or order.  Rather, as indicated above, they tend to restate and/or supplement the written or oral comments previously submitted by Mabis in this proceeding concerning the Proposed Towing Carrier Rules.  Therefore, the Petitions do not comply with the technical requirements of Rule 60(a).

8. To the extent the Petitions seek a Commission order terminating a controversy or removing an uncertainty as to the applicability to Mabis of the Proposed Towing Carriers Rules, they are premature since these rules have yet to be formally and finally adopted by the Commission.  To that extent, therefore, the Petitions seek resolution of hypothetical issues that may never arise.

9. Finally, Mabis will have the opportunity to raise the arguments made in the Petitions through requests for administrative or judicial review of any recommended decisions or Commission orders issued herein.  See, §§ 40-6-109, 40-6-114, and 40-6-115, C.R.S.   

10. For these reasons, Mabis’ requests for the issuance declaratory orders as contained in the Petitions will be denied.  Instead, the positions advanced in the Petitions will be construed to be additional or supplemental written comments submitted by Mabis in this rulemaking proceeding.  

II. order

A. It Is Ordered That:

1. The requests for the issuance of declaratory orders contained in the Omnibus Motion Petitions for Declaratory Orders and the Additional Motion Petition for Declaratory Order filed by Harvey V. Mabis  on November 4, 2004, are denied.  

2. This Order is effective immediately.  
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� Rule 60(a)(2) provides that a declaratory order petition filed with the Commission shall be subject to Rule 57 of the CRCP. 
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