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I. statement

1. On October 15, 2004, Lake Durango Water Company (Applicant) filed an Application in which it seeks authorization to proceed with construction of the Lightner Creek Project, authorization to enter into an agreement with Tierra Hermosa, LLC for taps as payment for the development of the Lightner Creek Project, and other authorization as stated in the Application (Project Application).  Applicant supplemented the Project Application by a filing made on November 1, 2004.  The Project Application commenced Docket No. 04A-424W.  

2. The Commission gave public notice of the Project Application and established an intervention period.  See Notice of Application Filed, dated October 20, 2004.  

3. Also on October 15, 2004, Applicant filed an Application in which it seeks authorization to access funds in its Capital Improvement Escrow Account to pay for an engineering study for development of the Lightner Creek Project (Engineering Application).  Applicant supplemented the Engineering Application by a filing made on November 1, 2004.  The Engineering Application commenced Docket No. 04A-525W.  

4. The Commission gave public notice of the Engineering Application and established an intervention period.  See Notice of Application Filed, dated October 20, 2004.  

5. Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, the Board of County Commissioners of La Plata County, Colorado, and Staff of the Commission (Staff) intervened in both dockets.  See Decisions No. R04-1453-I and No. R04-1454-I.  By Decision No. R04-1580-I the Administrative Law Judge (ALJ) granted the interventions of the Shenandoah Homeowners Association, the Rafter J Association, the Shenandoah Highlands Home Owners Association,
 and Mr. Barton K. Cross.
  

6. Pursuant to Decisions No. R04-1453-I and No. R04-1454-I, the ALJ held a prehearing conference in this docket on December 22, 2004.  Following that prehearing conference, she issued Decision No. R04-1580-I directing the Parties to file the stipulation presented orally at the prehearing conference.  

7. On January 12, 2005, Staff filed a Motion for Extension of Time to File Stipulation Regarding Access to Funds in the Capital Improvement Fund Escrow Account.  That motion was unopposed.  The ALJ orally granted that motion on January 12, 2005.  This Order memorializes that ruling.  

8. On January 19, 2005, Staff, on its behalf and on behalf of all Parties, filed a Motion to Approve Stipulation (Motion).  Accompanying that filing was the Stipulation Regarding Access to Funds in the Capital Improvement Fund Escrow Account (Stipulation).  All Parties are signatories to the Stipulation.  

9. By Decision No. R03-1022 the Commission approved an agreement in Dockets No. 03S-052W and No. 02A-629W.  That agreement, inter alia, created the Capital Improvement Fund Escrow Account (CIF Account) for Lake Durango Water Company and required that the Commission approve expenditures of CIF Account funds.  

10. The Stipulation seeks Commission approval of the expenditure of up to $25,000 from the CIF Account to pay the cost associated with an engineering Preliminary Assessment of the proposed Lightner Creek Project.  Stipulation at ¶ II.1.  The Stipulation states that the parties do not intend to foreclose Applicant from requesting authorization to spend additional CIF Account funds during the course of this consolidated proceeding.  Id. at n. 2.  The Preliminary Assessment, explained in detail in the Stipulation at ¶ II.2, includes three distinct tasks.  If the cost of the Preliminary Assessment should exceed the authorized $25,000, Applicant has the right, after consultation with the other parties, to seek Commission approval of additional funding to complete the Preliminary Assessment.  Id. at ¶ II.4.  The other parties reserve all rights with respect to such a request, including the right to seek a hearing on the request.  Id.
  

11. Completion of the three tasks in the Preliminary Assessment is a prerequisite to determining whether to proceed with the Lightner Creek Project, which is the subject of the Project Application.  To allow the Preliminary Assessment to proceed as quickly as possible, the parties request expedited consideration of the Motion.  

12. The ALJ finds that the Stipulation is just, is reasonable, and is in the public interest.  Granting the Motion will not prejudice any party as all are signatories to the Stipulation and none opposes the Motion.  The Motion will be granted, and the Stipulation will be accepted.  

13. As the Parties are signatories to the Stipulation, as expedited consideration is requested and appropriate, and as no party opposes the Motion, response time to the Motion will be waived.  

II. ORDER

A. It Is Ordered That:  

1. The Motion for Extension of Time to File Stipulation Regarding Access to Funds in the Capital Improvement Fund Escrow Account is granted.  

2. The Motion to Approve Stipulation is granted.  

3. The Stipulation Regarding Access to Funds in the Capital Improvement Fund Escrow Account, which Stipulation is attached to this Order as Appendix A and is incorporated into this Order by reference, is approved.  

4. Lake Durango Water Company is authorized to receive not more than $25,000 from the Capital Improvement Fund Escrow Account as needed to pay the cost associated with the Preliminary Assessment described in ¶ II.2 of the Stipulation attached to this Order as Appendix A and incorporated by reference into this Order.  

5. The Capital Improvement Fund Escrow Account escrow agent is authorized to disburse not more than $25,000 from the Capital Improvement Fund Escrow Account to pay the costs of the Preliminary Assessment described in Ordering Paragraph 4 of this Order provided those funds are disbursed in accordance with procedures contained in ¶ II.5 of the Stipulation attached to this Order as Appendix A and incorporated by reference into this Order.  

6. Response time to the Motion to Approve Stipulation is waived.  

7. This Order is effective immediately.  
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�  Counsel for these three Associations entered his appearance on January 13, 2005.  


�  The Applicant and all Intervenors are referred to, collectively, as the Parties.  


�  A question arose at the prehearing conference about the possibility of Commission review of an interim order approving expenditure of additional funds for the Preliminary Assessment.  If additional funds are requested and the Parties are unable to reach an agreement, the ALJ will decide whether to approve additional funding.  This would be an interim order and usually not subject to immediate Commission review.  To address this concern the ALJ indicated that she would entertain a motion to certify the issue to the Commission for its review.   
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