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I. statement

1. On September 30, 2004, WWC Holding Company, Inc. (Western Wireless), filed a Motion to Dismiss the Complaint.

2. On October 15, 2004, the Colorado Telecommunications Association (CTA), the Office of Consumer Counsel (OCC), and the Staff of the Colorado Public Utilities Commission (Staff) filed a Joint Response to the Motion to Dismiss the Complaint.

3. On October 25, 2004, Western Wireless filed a Reply Brief in support of its Motion to Dismiss.

4. In its Motion to Dismiss, Western Wireless asserts three grounds in support of its Motion.  The first reason stated by Western Wireless is that Western Wireless is not a public utility and therefore the complaint must be dismissed for the failure of CTA to state a claim for relief which can be granted by the Commission.  Western Wireless notes that CTA has filed the complaint under the provisions of 4 Code of Colorado Regulations (CCR) 723-1-61(b) which allows complaints to be filed against a public utility.  The second ground cited by Western Wireless in support of its Motion to Dismiss is that CTA does not have standing to bring the complaint since CTA has not alleged that its rights have been violated and further does not allege any harm to the association.  Western Wireless believes that CTA in effect attempts to enforce the Commission’s rights concerning enforcement of its order designating Western Wireless as an eligible telecommunications carrier (ETC) and eligible provider (EP). The third reason asserted by Western Wireless in support of its Motion to Dismiss is that this Commission lacks subject matter jurisdiction to the extent that CTA requests Western Wireless to repay any Federal Universal Service Funds it has received.  Western Wireless states that only the Federal Communications Commission and the Universal Service Administrative Corporation have jurisdiction to address the disposition of Federal Universal Service Funds that have been paid to Western Wireless as an ETC.

5. In their response, CTA, OCC, and Staff argue that the complaint was properly brought before the Commission and the Motion to Dismiss should be denied.

6. CTA, OCC, and Staff, while conceding that Western Wireless is not a “public utility” believe that the complaint was properly brought pursuant to 4 CCR 723-1-61(b) and Western Wireless is a proper respondent since Western Wireless chose to confer jurisdiction upon this Commission in order to obtain ETC and EP designation by the Commission.  CTA, OCC, and Staff argue that the Stipulation (and subsequent order of the Commission approving the Stipulation and designated Western Wireless as an ETC and EP) shows that Western Wireless agreed to the Commission’s jurisdiction including the Commission’s complaint jurisdiction.

7. CTA argues that it has standing to bring the instant complaint before the Commission as an association representing rural telecommunications carriers.   These rural telecommunications carriers are competitors of Western Wireless.  OCC and Staff argue that they also have standing in this case since they were intervenors and signatories to the Stipulation approved by the Commission in Docket No. 00K-255T that granted designation of Western Wireless as an ETC and EP.

8. Finally, CTA, OCC, and Staff believe that the Commission has subject matter jurisdiction to address an appropriate remedy in this case.

9. The three grounds in support of Western Wireless’ Motion to Dismiss will be considered separately.

A. Failure to State a Claim Upon which Relief can be Granted

10. In considering the motion to dismiss for the failure of complainant to state a claim upon which relief can be granted, the Commission must accept as true all allegations of material fact stated in the complaint and it must consider the allegations in the light most favorable to the complainant.  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996); Coors Brewing Company v. Floyd, 978 P.2d 663, 665 (Colo. 1999).  Motions to dismiss on the grounds that a complainant has failed to state a claim upon which relief can be granted are generally disfavored, and the motion may prevail only if it appears beyond doubt that the complainant cannot prove facts in support of the claim.  Dunlap v. Colorado Springs Cablevision, Inc., 829 P.2d 1286, 1289 (Colo. 1992).  Although it is true that the Commission’s complaint procedure pursuant to 4 CCR 723-1-61(b) authorizes complaints to be filed against a “public utility”, and while it is true that Western Wireless is not a “public utility”, Western Wireless accepted the jurisdiction of this Commission in order to obtain ETC and EP designation by the Commission.  In addition, Western Wireless accepted the Commission’s complaint jurisdiction under the terms of the Stipulation approved by the Commission in Docket No. 00K-255T.

B. CTA lacks standing to bring the complaint.  

11. Rule 4 CCR 723-1-61(b) states:

A formal complaint, except one filed under Rule 61(c), may be filed against a public utility by:  another public utility, any corporation, person, chamber of commerce, or board of trade, any civic, commercial, mercantile, traffic, agricultural or manufacturing association, or any body politic or a municipal corporation.

Section 40-6-108(1)(a), C.R.S., also allows an association to file a complaint and has language almost identical to the language contained in 4 CCR 723-1-61(b).  Under the Commission’s Rules Authorizing Complaints, it is not necessary that CTA alleged harm to the association, or direct damages sustained by the association.  Rule 4 CCR 723-1-61(d)(8) states:

The Commission is not required to dismiss any complaint or counter complaint because of the absence of direct damage to the complainant or counter complainant.

Thus, it is concluded that CTA has standing to bring the complaint.


C.
The Commission lacks subject matter jurisdiction to require Western Wireless to address, account, and repay any Federal Universal Service Funds it has received. 


12. While it may be true that the Commission lacks subject matter jurisdiction to require Western Wireless to repay any Federal Universal Service Funds, the Commission has subject matter jurisdiction in that by designating Western Wireless as an ETC and EP, the Commission has the authority to order remedies relating to these designations such as revocation of the designation, or to address alleged violations of Western Wireless of the Stipulation approved by the Commission in Docket No. 00K-255T.

13. For the reasons stated above, it is concluded that the Motion to Dismiss should be denied.

II. ORDER

A. It Is Ordered That:

1. The motion of Western Wireless Holding Company, Inc., to dismiss the complaint of the Colorado Telecommunications Association is denied.

2. This Order is effective immediately.
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� OCC and Staff are intervenors in this action. 
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