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I. STATEMENT

1. This docket concerns the Application to extend operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 55696 by Vagabond Enterprises, Inc., doing business as Safe+Way Medical Transportation, Inc. (Safe+Way).  Safe+Way is a common carrier now authorized to provide certain passenger transportation in Adams, Arapahoe, Denver, and Douglas Counties, State of Colorado.  In the Application, filed on September 29, 2004, Safe+Way sought to extend its operations by providing non-emergency medical transportation to passengers in El Paso, Boulder, Broomfield, and Larimer Counties, State of Colorado.

2. The Commission issued its Notice of Application Filed on October 18, 2004, and RDSM Transportation, LTD, doing business as Yellow Cab Company of Colorado Springs (Yellow Cab); and Shamrock Taxi of Fort Collins, Inc., doing business as Shamrock Shuttle, Inc. (Shamrock), intervened in this case.  Yellow Cab is a common carrier with Commission authority to transport passengers in taxi service, in part, in El Paso and Denver Counties; Shamrock is a common carrier with authority to transport passengers in taxi service, in part, in Larimer County.

3. The Commission set the Application for hearing on December 22, 2004 and assigned an Administrative Law Judge (ALJ) to conduct that hearing.

4. On December 15, 2004, Shamrock filed its Contingent Withdrawal of Intervention.  In that pleading, Shamrock stated that Safe+Way had agreed to modify its Application to exclude Larimer County from the requested extension of authority.  With Larimer County no longer at issue, Shamrock agreed to withdraw its intervention.  According to Shamrock, a signed copy of the Contingent Withdrawal of Intervention was also to be filed by Safe+Way to indicate its agreement with its conditions; however, Safe+Way never filed a copy of that pleading with the Commission.

5. Also on December 15, 2004, in Docket No. 04A-639CP-Transfer-ETA Safe+Way filed an application for emergency temporary approval to allow We Care Medical Transportation, LLC (We Care) to assume operational control of Safe+Way’s CPCN No. 55696 pending Commission consideration of the related application to permanently transfer the certificate to We Care.  The Commission granted the application for emergency temporary approval in Decision No. C04-1519 (Mailed Date of December 22, 2004).

6. Throughout these proceedings, Safe+Way has been represented by Gregory Van Dell, President of Safe+Way.
  On December 21, 2004, Mr. Van Dell faxed a letter to Gary Gramlick, Rate Analyst on the Commission Staff, informing the Commission that, “…I am withdrawing my extension application, Docket No. 04A-501CP-EXT, as I have sold and transferred my PUC license, and will no longer be operating as a common carrier in the State of Colorado.”

7. The ALJ convened the hearing in this case on December 22, 2004 as previously scheduled.  Safe+Way did not appear; Yellow Cab and Shamrock did appear through counsel.  Counsel for the Intervenors were, at that time, aware of Mr. Van Dell’s December 21, 2004 letter stating that Safe+Way was withdrawing the Application.  The ALJ informed Yellow Cab and Shamrock that Mr. Van Dell’s letter would be construed as a motion to withdraw the Application, and inquired whether either party had any objection to that motion.  Neither party objected to granting Safe+Way’s motion to withdraw.  However, both parties protested the, according to them, untimely nature of the withdrawal of the Application.  Each party requested that the ALJ assess costs or sanctions against Safe+Way for its failure to inform Intervenors of the withdrawal in a timely manner (i.e., prior to preparation for hearing and the appearance at hearing).  The ALJ directed the parties to file formal motions for sanctions or costs by January 10, 2005.  Only Yellow Cab filed its Motion for Sanctions Against Applicant, on January 3, 2005.

8. Now being duly advised in the matter, the ALJ grants Safe+Way’s motion to withdraw, dismisses this Application, and denies the Motion for Sanctions.

FINDINGS AND CONCLUSIONS

9. The ALJ construes Safe+Way’s  December 21, 2004 letter (by Mr. Van Dell) as a motion to withdraw the Application.  Rule 22(h)(1), Commission Rules of Practice and Procedure,
 provides:

….An applicant may withdraw or dismiss its application during the 45-day period preceding the commencement of the hearing only upon motion and approval by the Commission.  In ruling upon a motion for dismissal or withdrawal, the Commission shall consider whether good cause for dismissal or withdrawal is stated, and whether other parties would be prejudiced.

Since the letter was submitted less than 45 days prior to the scheduled hearing, Safe+Way can withdraw its Application only by motion and approval by the Commission.

10. As so construed, the motion to withdraw is granted for good cause shown.  The December 21, 2004 letter, especially in light of Safe+Way’s failure to appear at the hearing, makes clear that Safe+Way does not intend to proceed with its Application for an extension of authority.  Safe+Way’s Emergency Temporary Authority Application in Docket No.04A-639CP-Transfer-ETA and the Commission’s granting of that application explain why Safe+Way does not wish to proceed in this docket:  Safe+Way’s present owner and operator, Mr. Van Dell, is selling the CPCN sought to be extended here and no longer intends to conduct common carrier operations.  In fact, the Commission, in Decision No. C04-1519, determined that Safe+Way’s emergency request to allow We Care to assume operational control of CPCN PUC No. 55696 should be granted.  Furthermore, the ALJ notes that neither Intervenor in this docket objects to the withdrawal of the Application and dismissal of this case.  The ALJ, therefore, concludes that no party to this case will be prejudiced by withdrawal of the Application, and good cause exists for granting the motion.

11. The ALJ also denies Yellow Cab’s Motion for Sanctions.  In the motion, Yellow Cab requests attorneys fees associated with preparation for hearing and travel costs for appearance at the hearing.
  In total, Yellow Cab requests approximately $1,732 as a sanction against Safe+Way.  Essentially, Yellow Cab is troubled by the timing of the withdrawal of the Application—Mr. Van Dell submitted the letter of withdrawal on the afternoon of the day prior to the scheduled hearing.  The motion states that counsel for Yellow Cab learned of the letter only after boarding a plane to Denver and after spending several hours in preparation for hearing.  Yellow Cab objects to Safe+Way’ failure to attempt to contact counsel in a timely manner (i.e., prior to the time Yellow Cab incurred the cited expenses) to inform him of the withdrawal of the Application.  As the ALJ understands the argument, Safe+Way should have contacted counsel for Yellow Cab regarding withdrawal of the Application soon after the application for emergency authority (Docket No. 04A-639CP-Transfer-ETA) was filed with the Commission on December 15, 2004.

Apparently, the reason for the withdrawal of this Application was the Commission’s approval of the emergency temporary authority in Docket No. 04A-639CP-ETA.  Although Safe+Way filed the emergency application on December 15, 2004, the Commission did not consider that application until its Weekly Meeting on December 21, 2004.  The ALJ, as stated above, concludes that it was reasonable for Safe+Way to withdraw this Application after the grant of the emergency application.  The ALJ further concludes that it was reasonable for 

Safe+Way to await the Commission’s decision on the emergency application prior to withdrawing this Application:  Until the Commission granted the emergency request to allow We Care to assume control of Safe+Way’s operations, the stated grounds for the withdrawal of this Application were still tentative.  The Commission’s oral decision on the emergency application occurred on the morning of December 21, 2004 (i.e., at the Weekly Meeting).  See Decision No. C04-1519.  Safe+Way, through Mr. Van Dell, faxed his letter of withdrawal in this case on the afternoon of December 21, 2004.  Given the timing of the Commission’s oral decision on the emergency application, the ALJ concludes that Safe+Way’s letter of withdrawal was reasonably timely such that sanctions are not appropriate.

12. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

II. ORDER
A. The Commission Orders That:

1. The December 21, 2004 letter from Gregory A. Van Dell, President of Safe+Way Medical Transportation, Inc., is construed as a motion to withdraw the Application in this docket, and, as so construed, the motion is granted.

2. The Application to extend operations under Certificate of Public Convenience and Necessity PUC No. 55696 by Vagabond Enterprises, Inc., doing business as Safe+Way Medical Transportation, Inc. is dismissed.

3. The Motion for Sanctions Against Applicant by RDSM Transportation, LTD, doing business as Yellow Cab Company of Colorado Springs is denied.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  This description of Safe+Way’s request, particularly the inclusion of Larimer County in the request for extended operations, is based upon the Commission’s Notice of Application Filed.  See ¶ 2.


�  In Decision No. R04-1497-I (Mailed Date of December 15, 2004), the ALJ directed that Mr. Van Dell address the question, at hearing, whether he was authorized to represent Safe+Way in this case.  The withdrawal of the Application makes this question moot.


�  Mr. Van Dell filed the hard copy of the fax letter on January 20, 2005.


�  4 Code of Colorado Regulations 723-1.


�  Counsel for Yellow Cab is located in Houston and traveled to Denver on December 21, 2004 in anticipation of the hearing.
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