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I. statement

1. The captioned application of the Board of County Commissioners of Chaffee County, Colorado (Chaffee County) was filed with the Colorado Public Utilities Commission (Commission) on July 19, 2004.  It is currently scheduled for hearing on January 10, 2005.

2. On December 29, 2004, the undersigned administrative law judge (ALJ) ordered Chaffee County to retain legal counsel in this matter on or before January 5, 2005.  See, Decision No. R04-1575-I.

3. On January 4, 2004, Chaffee County filed a pleading entitled “Entry of Appearance on Behalf of Applicant (Board of County Commissioners of Chaffee County), Motion for Continuance and Re-Scheduling Hearing, Motion for Extension of Time to Submit Witness and Exhibit Lists, and Motion for Hearing to be Held in Salida, Colorado” (Motion).  The Motion indicates that Ms. Jennifer A. Davis, Esq. was retained to represent Chaffee County in this proceeding on January 3, 2005.  It also requests that the current hearing date be vacated, that the matter be rescheduled for hearing in Salida, Colorado, during the week of February 21, 2005, and that its time for submitting its witness and exhibit lists be extended to January 31, 2005.  Chaffee County’s primary rationale for requesting that the hearing be held in Salida, Colorado, was to facilitate a view of the railroad crossing site in question by the ALJ.  

4. A hearing was held in connection with the Motion on January 5, 2005.  Appearances were entered by legal counsel for Chaffee County, the Union Pacific Railroad Company (UPRR), and the Staff of the Commission (Staff).
  Mr. Ray Jantzen, a Staff representative, was also in attendance.

5. UPRR generally opposes the Motion.  However, if the current hearing date is vacated, it requests an opportunity to coordinate a new hearing setting with its witnesses.  It also believes that, if continued and scheduled in Salida, the hearing should be held later in the year in order to facilitate a more complete view of the crossing and the surrounding area; i.e., when the snow covering the area recedes.

6. The Staff has no objection to continuing the hearing date.  However, it opposes the request to hold the hearing in Salida.  It also believes, for the reasons articulated by UPRR, that any hearing scheduled in Salida should be held later in the year.

7. That portion of the Motion requesting that the January 10, 2005, hearing be vacated will be granted.  It is unreasonable to expect that Chaffee County’s recently retained counsel would be able to adequately prepare for a hearing on such short notice.  In addition, Ms. Davis indicates that she is scheduled to appear in another matter on that date.

8. That portion of the Motion requesting that the hearing be held in Salida, Colorado, will be denied.  Site visits are not typically required or conducted in cases of this type.  The ALJ does not feel that viewing the railroad crossing site and surrounding area involved in this application would materially assist him in deciding the case.  The presentation of demonstrative evidence that is typical in cases of this type (i.e., diagrams and photographs of the subject area) should form a sufficient record to decide the merits of this case.  Therefore, any rescheduled hearing of this matter will be held at the Commission’s offices in Denver, Colorado.   

9. The provisions of § 40-6-109.5, C.R.S., require that the Commission render an administratively final decision in this matter on or before April 18, 2005.
  Therefore, unless this provision is waived by Chaffee County, is will be necessary to finalize the hearing of this matter on or before February 23, 2005.
  During the course of the January 5, 2005, hearing, Chaffee County indicated that it may be willing to waive the provisions of § 40-6-109.5, C.R.S., so as to accommodate a later hearing setting.

10. Chaffee County is directed to advise the Commission and the other parties to this proceeding, in writing, of its position regarding waiver of the provisions of § 40-6-109.5, C.R.S., on or before January 11, 2005.  If Chaffee County declines to waive these provisions, each party shall provide the ALJ a written advisement of its availability for a rescheduled hearing in this matter to be held no later than February 23, 2005, on or before January 14, 2005.
  If Chaffee County waives the provisions of § 40-6-109.5, C.R.S., each party shall provide the ALJ a written advisement of its availability for a rescheduled hearing in this matter to be held no later than April 29, 2005, on or before January 21, 2005.

11. In light of the above, that portion of the Motion requesting that this matter be rescheduled for hearing during the week of February 21, 2005, will be held in abeyance pending receipt of Chaffee County’s advisement concerning its position regarding the waiver of § 40-6-109.5, C.R.S.   

12. That portion of the Motion requesting that Chaffee County’s time for submitting its witness and exhibit lists be extended to January 31, 2005, will be denied as moot.  A revised schedule establishing deadlines for the submission of witness/exhibit lists by all parties will be adopted in connection with the rescheduled hearing setting.  

13. On December 30, 2004, UPRR filed a Motion to Dismiss this proceeding.  The Motion to Dismiss is based on Chaffee County’s failure to submit a response to UPRR’s previously filed Motion for Summary Judgment and/or its failure to file a witness and exhibits list in accordance with the procedural schedule previously established in this matter.  See, Decision No. R04-1239-I.

14. On December 29, 2004, UPRR’s Motion for Summary Judgment was denied notwithstanding Chaffee County’s failure to submit a response.  See, Decision No. R04-1575-I.  The effect of the instant decision is to excuse Chaffee County’s failure to file a witness and exhibits list in accordance with Decision No. R04-1239-I.  As a result, UPRR’s Motion to Dismiss will be denied as moot.          

II. order

A. It Is Ordered That:

1. The Entry of Appearance on Behalf of Applicant (Board of County Commissioners of Chaffee County), Motion for Continuance and Re-Scheduling Hearing, Motion for Extension of Time to Submit Witness and Exhibit Lists, and Motion for Hearing to be Held in Salida, Colorado filed by Chaffee County on January 4, 2005, is granted, in part, and denied, in part, consistent with the terms of this Order.

2. The hearing of this matter, currently scheduled for January 10, 2005, is vacated.

3. The Board of County Commissioners of Chaffee County, Colorado, shall advise the Commission and the other parties to this proceeding, in writing, of its position regarding waiver of the provisions of § 40-6-109.5, C.R.S., on or before January 11, 2005.

4. If the Board of County Commissioners of Chaffee County, Colorado, declines to waive the provisions of § 40-6-109.5, C.R.S., each party shall provide the administrative law judge a written advisement of its availability for a rescheduled hearing in this matter to be held no later than February 23, 2005, on or before January 14, 2005.

5. If the Board of County Commissioners of Chaffee County, Colorado, waives the provisions of § 40-6-109.5, C.R.S., each party shall provide the administrative law judge a written advisement of its availability for a rescheduled hearing in this matter to be held no later than April 29, 2005, on or before January 21, 2005.

6. The Motion to Dismiss filed by the Union Pacific Railroad Company on December 30, 2004, is denied as moot.

7. This Order shall be effective immediately.
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� Counsel for Chaffee County and the UPRR appeared and participated via telephone.  Counsel for the Staff appeared personally.


� This is the 210th day after the date the application was deemed complete, September 20, 2004. 


� It is believed that completing the hearing on or before this date will provide minimal, but sufficient time to accommodate the administrative appeals process.  


� The ALJ can make no assurances that he will be able to accommodate the schedules of all concerned under these circumstances. 
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