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I. BY THE COMMISSION

A. Statement

1. Amendment 37 was approved by the Colorado voters on November 2, 2004 and became effective on December 1, 2004.
  Subsequently, the Colorado Legislature passed Senate Bill 05-143, which clarified and modified Amendment 37 as more fully described below.  Our primary purpose in adopting these rules implementing renewable energy standards is to reflect the voters and legislature’s intent, as reflected in the plain meaning of Amendment 37 and Senate Bill 05-143.  Where the meaning of any provision is unclear, we have endeavored to promulgate policy that is best within the public interest, as the Commission is often called to do.

2. Amendment 37 requires all electric utilities in Colorado that have more than 40,000 customers, to meet a Renewable Energy Standard (RES).  Electric utilities meeting this standard are referred to as a Qualifying Retail Utility (QRU) within the provisions of the Amendment.  Amendment 37 requires QRUs to either generate or cause to be generated, electricity from renewable resources in the following percentages of their retail sales: three percent by 2007, six percent by 2011 and ten percent by 2015.  Amendment 37 includes a provision that, of the required renewable resource amounts, four percent must be from solar electric resources and half of this four percent must be derived from customer on-site 
solar electric resources.  As a means to encourage economic development in Colorado, Amendment 37 also allows QRUs to count each kilowatt-hour (kWh) generated in Colorado as 1.25 kWh for compliance purposes with the RES.

3. Amendment 37 also requires the Commission to analyze the effectiveness of utilizing any regional systems for the trading of Renewable Energy Credits (RECs) that are in existence at the time of the rulemaking.  It also contains five provisions relating specifically to a standard rebate program for solar electric installations.  The first provision is the establishment of a minimum standard rebate of $2.00 per watt.  The second provision limits the size of the facilities eligible for a rebate to 100 kilowatts per installation.  The third provision allows an offset of a customer’s consumption against its generation.  The fourth provision reimburses the generating customer for any excess over its consumption at the utility’s average hourly incremental costs over the prior twelve-month period.  The fifth provision provides that QRUs shall not apply unreasonably burdensome interconnection requirements in connection with the Standard Rebate Offer (SRO).

4. Pursuant to the terms of Amendment 37, QRUs will be able to recover their actual costs associated with the RES.  They also have the opportunity to earn an extra profit.  The extra profit is limited to 50 percent of the net economic benefit derived from the QRU’s investment in renewable energy technologies.  A maximum retail rate impact to customers of one percent of the total electric bill annually is also imposed.

5. Amendment 37 further requires 20-year contracts with customers for the renewable electricity, but allows customers to choose a shorter contract length if they so choose.  Additionally, all contracts for RECs from solar electric technologies located at customer facilities will have 20-year contract terms.  Under the Amendment, the Commission may develop standard terms for the submission of third-party proposals for the sale of renewable energy and/or RECs.

6. Amendment 37 also contains provisions relating to Municipally Owned Electric Utilities (Municipals) and Rural Electric Cooperatives (Cooperatives).  Both Municipals and Cooperatives that have over 40,000 customers in Colorado are subject to the RES.  However, they can vote to exempt themselves or to self-certify.  If they vote to exempt themselves, they have no obligation under the statute.  If they self-certify, while they will still have to meet the various percentages (three percent by 2007, six percent by 2011 and ten percent by 2015), they can achieve them any way they choose (e.g., they may choose not to have a solar electric component).  The clarifying legislation discussed below provides that when Municipals and Cooperatives inform the Commission that they have self-certified, the filing informing the Commission of that option is for informational purposes and no Commission action is required.

7. During the 2005 Legislative Session, the General Assembly enacted Senate Bill 05-143 (SB-143).  The bill modified several sub-sections of § 40-2-124, C.R.S., including the treatment of Municipals and Cooperatives; the definition of eligible renewable resources; the minimum term of contracts for the acquisition of eligible renewable electricity; the maximum retail rate impact; the treatment of renewable resources acquired by a wholesale customer; the exemption of administrative penalties by the Commission in cases where the retail rate cap is reached; the Commission’s treatment of statements by Municipals and Cooperatives that have implemented substantially similar renewable energy standards; and, the treatment of Municipals and Cooperatives that become QRUs after December 31, 2006.

8. The statute also sets forth a timeline by which the Commission must complete promulgation of rules for the implementation of Amendment 37.  The Commission is required to establish a rulemaking process that must commence no later than April 1, 2005 and must be completed by March 31, 2006.

B. Procedural History

9. At the February 9, 2005, Commissioners’ Weekly Meeting, we directed Commission Staff (Staff) to conduct informal workshops in order to gather information for the preparation of the Notice Of Proposed Rulemaking (NOPR) for these rules.  Prior to the commencement of the workshops, Staff issued 70 questions to interested persons soliciting their opinions and recommendations on how best to craft rules to implement Amendment 37.  The informal workshops were held on March 4 and 10, 2005, and were well attended by a diverse set of individuals representing a wide range of interests.  Staff incorporated much of the input received at those informal workshops into the NOPR.  We subsequently issued the NOPR pursuant to Decision No. C05-0314 along with the proposed rules.  The effective date of the NOPR was March 29, 2005.

10. The NOPR provided for two comment filing dates.  Initial Comments were due no later than May 18, 2005 and Reply Comments were due no later than June 15, 2005.  We also determined that we would hear this case en banc and set hearing dates of July 11 to 14, 2005.

11. Initial Comments were received from:  Aquila, Inc. (Aquila); AWEA Small Wind Turbine Committee (AWEA Wind Committee); the Colorado Governor's Office of Energy Management and Conservation; Colorado Independent Energy Association (CIEA); Colorado Association of Municipal Utilities (CAMU); the Colorado Office of Consumer Counsel (OCC); Colorado Rural Electric Association and Tri-State Generation and Transmission Association, Inc. (CREA/Tri-State); Energy Ad-hoc Citizens Group for Quick Implementation and Standardized Regulation of Amendment 37; Namaste Solar Electric, Inc. (Namaste); Public Service Company of Colorado (Public Service); Rocky Mountain Farmers Union; Southwest Windpower; Sundance Power; the Western Governors Association; and a group of entities known as Core37 comprised of:  American Wind Energy Association, City of Boulder, Solar Energy Industries Association (CoSIEA), Colorado Renewable Energy Society (CRES), PanAero Corporation, PV NOW, Vote Solar Initiative, and Western Resource Advocates (WRA).

12. Reply Comments were received from AWEA Wind Committee; Boulder County Commissioners; CF&I Steel LP and Climax Molybdenum Company (CF&I/Climax); Clean Power Markets, Inc.; CREA/Tri-State; CIEA; CoSIEA; Core37; Public Service; the Town of Ignacio; and Southwest Colorado Renewable Energy Society.

13. In addition to those comments, the Commission received a large number of e-mails and individual letters from members of the public throughout the entire rulemaking process.

14. On June 8, 2005, we issued Decision No. C05-0640 to give supplemental notice of proposed rulemaking in light of the General Assembly’s enactment of SB-143.  The Commission invited additional comments from interested persons on the impact SB-143 may have on the proposed rules.

15. On July 1, 2005, Public Service, Aquila, OCC, the City of Boulder, WRA, CRES, CoSIEA, the American Wind Energy Association, CF&I/Climax, and CIEA (collectively, the Joint Movants) filed a joint motion to schedule additional hearing dates.  Joint Movants indicated that they had been meeting regularly since the filing of comments in this docket to determine whether common ground or compromise could be reached on the many issues that have been presented in this case.  Joint Movants stated that significant progress had been made developing compromise recommendations; however, they had not reached the stage where any overall consensus had been reached.  As a result, the Joint Movants asked for an additional six weeks to continue discussions.  Joint Movants stated that they were hopeful the additional time would enable them to significantly reduce the number of disputed issues.  The Joint Movants also indicated they would file full or partial compromise rules by August 15, 2005, and that they could provide comments before or on the additional hearing dates in support of any consensus rules.  By Decision No. C05-0848, we granted the motion.

16. On June 22, 2005, we issued Decision No. C05-0791 establishing a public comment hearing for July 11, 2005 from 2:00 to 6:30 p.m.  Twenty-four people spoke at the public comment hearing.

17. On July 6, 2005, we issued Decision No. C05-0848 to establish another public comment hearing for August 30, 2005 from 4:00 to 6:00 p.m.  Thirty-eight people spoke at that public comment hearing.

18. On August 15, 2005, the Consensus Rules were filed.  The parties to the Consensus Rules are Public Service, Aquila, OCC, the City of Boulder, WRA, CRES, CoSIEA, AWEA, CF&I/Climax, CREA/Tri-State, CAMU, and CIEA.  The Consensus Rules included: Rule 3650 – Special Definitions, Rule 3652 – Applicability, Rule 3654 – Renewable Energy Standard, Rule 3658 – Standard Rebate Offer, Rule 3664 – Net Metering, and Rule 3655 – Interconnection.

19. Throughout this rulemaking the Commission has received additional or supplemental written comments from CIEA, the City of Boulder, Core37, CoSIEA, Namaste, and Public Service.

20. On August 30 and 31, 2005, we conducted hearings on this matter.  Oral comments were made by:  Robert Hix, Beth Chacon, and Karen Hyde for Public Service; Mike Apprill and David Atwood for Aquila; Rick Gilliam, Chris Cook, and Ronald Lehr for Core37; Nicholas Muller for CIEA; and Sue Ellen Harrison for the City of Boulder.  There was also a presentation by Rasa Keanini of the California Energy Commission on behalf of the Western Renewable Energy Generation Information System (WREGIS).  At the conclusion of the hearing, we provided the parties the opportunity to file Post-Hearing Comments.  On September 14, 2005, the following parties filed Post-Hearing Comments:  Aquila, CF&I/Climax, Core37, CREA/Tri-State, and Public Service.

21. We held deliberations on this matter on October 7, 2005. 

C. Statement, Findings, and Conclusions

22. In establishing the RES for the State of Colorado, we considered the comments received as well as the intent of the voters who supported Amendment 37.  Likewise, we considered the plain language of the statute to assist us in our decision-making process.

1. Mandatory Use of WREGIS

23. Section 40-2-124(1)(d), C.R.S. requires us to analyze the effectiveness of utilizing any regional system of renewable energy credits in existence at the time of the rulemaking process and determine if the system is governed by rules that are consistent with the rules established for this article.  Prior to the hearing, Staff submitted a series of questions to WREGIS which it believed would assist in determining whether we should require the use of WREGIS within these rules.

24. According to written and oral comments provided by WREGIS, it is a voluntary, independent renewable energy registry and tracking system for the Western Interconnect region.
  WREGIS stated that one of its primary roles is to help protect against double counting of RECs.  Under WREGIS, RECs created in the Western Interconnect will be logged into a database for tracking purposes. One WREGIS certificate is based on one megawatt-hour of renewable energy generation.  WREGIS will assign a unique serial number to each WREGIS certificate and log it into the database.  It is through this process that double counting will be avoided since each certificate would not show up in more than one account at a time. WREGIS indicated that it plans to be operational in early 2007.

25. While WREGIS represented that its system will not be able to distinguish solar RECs generated by on-site customer solar electric systems from those generated by off-site customer solar electric systems, WREGIS did indicate that it is intended to be sufficiently flexible that the information regarding on-site solar electric systems could be added.  According to WREGIS this information would likely be self-reported and not independently verified by WREGIS.  Additionally, WREGIS indicated that there would be checks within the WREGIS system to ensure that homeowners did not report values that exceed the size of their facility.

26. WREGIS also represented that it does not establish guidelines or policies regarding the estimation of generation for a single meter, net meter consumers’ RECs.  However, 
if a state were to propose a methodology, WREGIS may take that methodology into consideration as a future enhancement.

27. In response to a question as to how a utility would go about getting WREGIS to recognize these Green-e RECs for Colorado compliance purposes, the WREGIS representative explained that the issue would have to be brought before the permanent committee of WREGIS, and that it is really a Colorado issue whether it would choose to accept Green-e certificates for compliance purposes.  WREGIS did not provide information on a fee structure for Green‑e certification because WREGIS has recommended fees at this point in time, and it was not known whether Green-e certificates would have the same fee structure.

28. In its Final Comments, Tri-State asserts that it advocates the development of a REC market that encompasses at least the entire United States, if not the entire North American continent.  It reiterated its opposition to the mandatory use of the WREGIS tracking system since it would only accommodate resources in the Western Interconnect, and certain aspects would not meet the Colorado RES requirements.

29. As discussed further infra regarding Rule 3659, we decline to mandate the use of WREGIS.  We believe that mandated use would present problems for both Public Service and Aquila, since they have sister utilities with operations in the Eastern Interconnect and WREGIS cannot currently address the tracking of Eastern Interconnect created RECs.  As a result, we believe it is appropriate for each QRU to develop its own internal database to track its RECs.

2. Rule 3650 – Special Definitions

30. The Consensus Rules included 18 definitions.  We find that many of these definitions are an improvement over the original definitions included in the NOPR.  As a result, we adopt the Consensus Rules’ definitions.

31. We adopt a definition for “Co-fired Systems.”  As discussed infra under Rule 3659, the Renewable Energy Credit Rule, to the extent that a renewable energy system utilizes fossil fuels in the production of energy, the QRU will be required to establish a methodology for determining the appropriate amount of RECs generated by those co-fired systems.  We adopt the following definition:

“Co-fired System” means any system that combines the concept of co-firing (the simultaneous combustion of a supplementary fuel with a base fuel or a supplementary fossil fuel generation with a base renewable generation) with the traditional method of generation or the renewable generation. Co-firing biomass (i.e. wood waste) with coal is considered to be an acceptable method for generating “green power” in a utility plant.

32. We also adopt the same definition for “Person” that is in our Rules of Practice and Procedure.  This definition is necessary because Rule 3663 (the Compliance Report Review) provides that interested persons may comment on the QRU’s Annual Compliance Report.

3. Rule 3651 – Overview and Purpose

33. Aquila contends that this is an optional rule.  It believes that the Commission could exclude this rule, if it chooses, without violating the Colorado Administrative Procedure Act (APA).  Aquila goes on to state that Core37’s proposed overview is not valid since it references two statutes, §§ 40-2-123 and 7-56-210, C.R.S., which were not part of the original NOPR.  In its Initial Comments, Aquila provided a suggested redline version of this rule which deleted the following text that was included as part of the original NOPR Overview:
Electricity generated from renewable sources has less harmful environmental impacts than electricity generated from conventional fuels.  The environmental benefits of using renewable energy include cleaner air and water, more efficient use of water, and less damage to the landscape.  Using a variety of resources to meet Colorado’s increasing electricity needs will improve the stability and security of Colorado’s electricity supply.  Increasing Colorado’s use of renewable energy will reduce its dependence on conventional fuels.  It is the Commission’s policy that utilities should meet the renewable energy standard in the most cost-effective manner and should use competitive bidding when it is administratively feasible.
34. In its Post-Hearing redline rules, Core37 includes additional language to the Overview and Purpose section to address the following items:  1) how Amendment 37 was passed by the voters of Colorado; 2) that these rules are to encourage local ownership of renewable facilities, and 3) the legislative declaration of intent which was originally included on the ballot for Amendment 37.
35. In its proposed redline rules, Public Service strikes the same text as Aquila, but includes a statement that Amendment 37 was enacted by the voters and amended by SB-143.  Public Service states in its final written comments that it would have no objection to including the legislative declaration as it appeared on the ballot with Amendment 37 as part of this rule.
36. CREA/Tri-State expressed concern with what they characterize as the gratuitous and unfounded statements contained in this section of rules.  They contend that the drafters of Amendment 37 could have included this type of language in the statute, but chose not to.

37. We adopt the Overview and Purpose section as it appears in the NOPR with several modifications, as suggested by the commenters.  First, we include a statement which reads:  “Section 40-2-124, C.R.S. was enacted by the voters of the State of Colorado as 2004 Ballot Amendment 37 and was amended by the 2005 Colorado General Assembly by Senate Bill 05-143.”  Second, we decline to include the language suggested by Aquila and Public Service with the exception of the last sentence regarding the Commission’s policy statement on competitive bidding.  That statement will be included as part of Rule 3655, the Resource Acquisition Rule.  Third, we include the legislative declaration as it appeared on the Amendment 37 ballot (with Commissioner Miller dissenting on this issue), which reads:

Energy is critically important to Colorado’s welfare and development, and its use has a profound impact on the economy and environment. Growth of the state’s population and economic base will continue to create a need for new energy resources, and Colorado’s renewable energy resources are currently underutilized.  Therefore, in order to save consumers and businesses money, attract new businesses and jobs, promote development of rural economies, minimize water use for electricity generation, diversify Colorado’s energy resources, reduce the impact of volatile fuel prices, and improve the natural environment of the state, it is in the best interests of the citizens of Colorado to develop and utilize renewable energy resources to the maximum practicable extent.

38. Finally, we decline to adopt the language suggested by Core37 relating to §§ 40-2-123 and 7-56-210, C.R.S.  Section 40-2-123 generally provides that the Commission should give fullest possible consideration to the cost-effective implementation of new clean energy and energy efficient technologies.  We have incorporated into our Least-Cost Planning (LCP) rules a rule to specifically address the requirements of this statute.  Rule 3610(f) provides as follows:

In selecting its final resource plan, the utility’s objective shall be to minimize the net present value of rate impacts, consistent with reliability considerations and with financial and development risks. The utility shall consider renewable resources; resources that produce minimal emissions or minimal environmental impact; energy-efficient technologies; and resources that provide beneficial contributions to Colorado’s energy security, economic prosperity, environmental protection, and insulation from fuel price increases; as a part of its bid solicitation and evaluation process. Further, the utility shall grant a preference to such resources where cost and reliability considerations are equal.

39. Section 7-56-210 addresses renewable energy cooperatives and generally provides that it is the policy of the State to encourage local ownership or renewable energy generation facilities to improve the financial stability of rural communities.  We note that, to the extent a renewable energy cooperative develops a proposed generation facility located in Colorado, under Rule 3654 a QRU would be more likely to select that Colorado-based facility since each kilowatt-hour of generation will be counted as 1.25 kilowatt-hours for compliance purposes.  We find that no additional rules are necessary to encourage local ownership of generation facilities.

4. Rule 3652 – Applicability

40. In its Final Comments, CREA/Tri-State contend that they endorse the applicability section of the Consensus Rules.  They state that their primary focus was to ensure that the rules did not purport to impose requirements on Cooperatives that were not authorized by the provisions of Amendment 37 or SB-143.

41. The Consensus Rules deleted NOPR Rule 3652(c).  This paragraph sets forth the applicability of these rules to Municipals and Cooperatives.  The Consensus Group’s stated reason for striking this rule was its belief that we do not have jurisdiction over these entities, and thus we cannot promulgate rules with which they would have to comply.  We disagree.  We note that § 40-2-124(3), C.R.S. provides clear direction regarding municipally owned electric utilities and cooperative electric associations that, despite having voted to exempt themselves from Commission jurisdiction, are nonetheless considered a Qualifying Retail Utility.  The statute requires that such utilities “submit a statement to the commission that demonstrates such municipal utility or cooperative electric association has a [renewable energy standard substantially similar to this section].” Id.  That statutory provision goes on to indicate that the statement submitted by the municipal utility or cooperative electric association is for information purposes only and “not subject to commission approval.” Id.  Additionally, these statutory provisions require that the renewable energy standard of a municipally owned utility or cooperative electric association meet minimum criteria set out further in statute.

42. We find no ambiguity in the language of the statute and find that its requirements are in fact applicable to municipally owned electric utilities, as well as cooperative electric associations.  We therefore find that Rule 3652 comports with the requirements of § 40-2-124(3).  However, we note that we assert Commission authority only pursuant to the terms of that section and require no further obligations than required under the statute.

43. As a result, we adopt NOPR Rule 3652(c), which sets forth the applicability of these rules to Municipals and Cooperatives.  To address CREA/Tri-State’s stated concern, we also adopt a new Rule 3652(e) to clarify that nothing in this section of rules is intended to expand the Commission’s regulatory oversight and powers over Municipals and Cooperatives.

44. Lastly, we adopt a new rule, Rule 3652(d), to address a change made by SB-143.  This new rule establishes a timeframe for compliance for any Municipals and Cooperatives, which is currently not a QRU, but subsequently becomes a QRU in the future.  Rule 3652(d) reads:

For municipal utilities and cooperative electric associations that become qualifying retail utilities after December 31, 2006, the percentage requirements identified in Rule 3654(a) shall begin in the first calendar year following qualification as follows:

(a) Years one through four: Three percent of retail electricity sales;

(b) Years five through eight: Six percent of retail electricity sales; and

(c) Year nine and thereafter: Ten percent of retail electricity sales.

5. Rule 3653 – Municipal and Cooperative Utilities

45. Consistent with their position on the applicability of these rules for Municipals and Cooperatives, the Consensus Rules deleted this rule in its entirety.  As discussed supra, we disagree, and adopt this rule as it originally appeared in the NOPR.

6. Rule 3654 – Renewable Energy Standard

46. Public Service initially advocated a four-year compliance period, which would allow the QRUs a full four years to reach each level of the renewables standard.  Using the first compliance period of a three percent standard for the years 2007 to 2010 as an example, under Public Service’s suggestion, a QRU could achieve less than three percent for 2007.  However, as long as its average over the four years was three percent or more, it would be in compliance with the RES.  Public Service also proposes to allow flexibility in counting eligible renewable energy generated in the preceding and following four-year periods for compliance toward the current period.  It reasoned that a longer compliance period would eliminate the “boom-bust” cyclical swings that could result in higher costs of compliance if a QRU was obligated to meet the RES levels quickly.  Public Service also proposed allowing QRUs to use RECs during the four-year compliance period in which they were created, as well as the previous and following four-year periods, or a total of twelve years.

47. Public Service also proposed an additional Rule 3654(j) to address its concern over the possible absorption of the entire budgeted one percent of retail electric billings on solar electric technologies, thus leaving no funds available to meet the non-solar portion of the RES.  In order to address this possibility, it proposed that QRUs should be allowed to spend ten percent of the one percent retail rate cap figure for on-site solar and ten percent of the one percent retail rate cap figure for non-on-site solar, and still be considered to have complied with the RES.

48. Core37 advocated a literal interpretation of the law and NOPR rule that requires QRUs to provide three percent renewables for each of the compliance years 2007 to 2010, six percent for each of the compliance years 2011 to 2014, and ten percent for every year after 2015.  Core37 expressed concern that, without such an interpretation of the RES, QRUs would have an incentive to delay compliance with the law. 

49. Consensus Rule 3654 allows QRUs to “borrow forward.”  This provision would allow a QRU to count for compliance purposes renewable energy that has not yet been generated, with the understanding that the generation will be made up in future years to satisfy its current year compliance obligations.  As set forth in the Consensus Rules, a QRU may borrow forward eligible renewable energy generated from the two following compliance years.  This borrow forward provision is to expire at the end of the 2010 compliance year.

50. Consensus Rule 3654 also proposes to extend the life of RECs to five years from the three years proposed in the NOPR.  The Consensus Group proposes moving back the starting date from December 1, 2004 to January 1, 2004 for the eligibility of RECs to count for compliance purposes.  The Consensus Rules also propose to remove the possibility of administrative penalties during the first four-year periods if the failure to comply with the RES was due to events beyond the reasonable control of the QRU and which could not have reasonably been mitigated by the QRU.

51. Consensus Rule 3654(h) proposes to prohibit a “double counting” of eligible renewable energy or the REC which is associated with the energy.  According to the Consensus Group, double counting could occur, for example, if Eligible Renewable Energy is counted toward compliance with the Colorado RES and the REC associated with that energy is subsequently sold in another state.  There are two possible exceptions to this requirement provided under Consensus Rules 3654(h) and (i).  The first exception allows eligible renewable energy counted for compliance with the Colorado standard to be counted for a federal standard, should one be enacted.  The second exception allows a QRU to request that the Commission allow it to use for compliance Eligible Renewable Energy that is included in an optional renewable energy pricing program.  Finally, the Consensus Rules allow QRUs to generate, or cause to be generated, renewable energy without regard to economic dispatch.

52. We adopt Consensus Rule 3654 without modification.  We find it will ease the transition for the QRUs to achieve compliance with the RES while still maintaining the original intent of the electorate.

7. Rule 3655 – Resource Acquisition

53.  While Aquila states that it stands by the legal and regulatory arguments it made in its Initial Comments regarding this rule, it nonetheless states that it agrees with Public Service’s supplemental comments and its proposed rule.  Aquila believes Public Service’s proposed rule provides an acceptable and workable manner in which to allow for competitive bidding in the acquisition of renewable energy resource, while respecting the LCP process.  

54. Aquila also argues that Core37’s proposed rule should be rejected because it would have a third-party administrator manage and control the competitive solicitation and bidding process.  It contends that the powers and functions delegated to the third-party administrator under Core37’s proposal would be an unlawful delegation of the Commission’s legal authority to regulate utilities.  Aquila asserts that the Commission cannot lawfully delegate its rate-making or regulatory supervision obligations to a third-party.  It is concerned that the third-party administrator will not be adequately accountable to the Commission or to the governor and legislature, thereby creating a supra-legal entity with de facto power to interfere with or override the regulatory duties and jurisdiction of the Commission.  Aquila also questions the costs that would be incurred to establish a third-party administrator, especially in light of the wide range that was provided during the hearing of between $200,000 to $2,000,000 annually.  Aquila notes that these costs would reduce the pool of funds from which the QRUs will be able to acquire renewable resources.  Lastly, Aquila claims that it will have to duplicate the third-party administrator’s work to ensure that it is correct for Aquila’s systems, since it and not the third-party administrator would be subject to enforcement actions and administrative penalties.

55. One of the central elements to Core37’s proposed rules is a third-party administrator.  Core37 believes that having a process which is transparent will allow Colorado’s citizens to be kept informed as to whether Amendment 37 is being implemented in accordance with the policies for which they voted.  Core 37 also maintains that a benefit of a third-party administrator as it relates to this portion of the rules is that it will bring a fresh perspective, since its full mission is to help the QRUs achieve compliance.  Core37 claims that the third-party administrator will be focused on eliminating needless barriers in the solicitation process.  In Core37’s opinion, these barriers can serve to weaken the potential market for renewable energy and, in particular, solar electric resources.  Core37 proposes that the third-party administrator would have the following duties relating to the resource acquisition process: conduct the competitive solicitations for RECs (proposed Rule 3655(a)); provide all parties to the bid process adequate and timely notice of what is expected of them (proposed Rule 3655(d)); manage the SRO application process (proposed Rule 3655(g)(ii)); in consultation with the QRU, determine the number of RECs (proposed Rule 3655(j)); evaluate and rank competitive responses for RECs (proposed Rule 3655(k)); subtract the value of the electricity from combined bids in order to separately value REC bids (proposed Rule 3655(k)(vi)); notify respondents whether the competitive solicitation requirements have been met (proposed Rule 3655(k)(v)); provide the QRU the eligible solicitation responses ranked in preferential order on the basis of the weighting factors– (proposed Rule 3655(k)(vi)); and, arbitrate any dispute that may arise between the QRU and the successful bidders (proposed Rule 3655(m)).

56. Public Service indicates that it opposes the use of a third-party administrator, except when necessary to avoid conflicts of interest.  According to Public Service, there is no requirement in this statute for a third-party administrator.  Similar to the arguments raised by Aquila, Public Service believes Core37’s proposal improperly usurps utility management discretion and improperly provides that the third-party administrator make all of the judgment calls that must be made in the course of resource acquisition.  Public Service states that the use of a third-party administrator is not simply an “outsourcing” rule designed to save costs.  It also echoes Aquila’s added cost argument regarding a duplication of efforts and reduced pool of funds.

57. We decline to adopt a third-party administrator as it relates to these sections of rules.  We are persuaded by the arguments of Aquila and Public Service regarding the duplication of effort by a QRU in order to double-check the third-party administrator’s work, since ultimately it is the QRU that will be liable for any possible administrative penalties.  We are further persuaded that use of a third-party administrator could improperly usurp the utility’s management discretion.  Consequently, we decline to amend the NOPR language for Option #1 – The Administrator Approach, but substitute the word “QRU” for the word “Administrator” throughout this rule.   We also decline to amend the NOPR language for section (c) of the rule under Option #2 – The LCP Approach.  We find that this rule is necessary in order to address the situation where the QRU, or an affiliate, intends to submit a bid into the competitive acquisition process.  The purpose of the rule is to ensure the competitive acquisition process is conducted fairly when the QRU, or an affiliate, submits a bid.  Finally, we incorporate the suggestions from both Public Service and Core37.

58. We first modify the rule by including Rule 3655(a), which states Commission policy on competitive acquisition under the RES as follows:

It is the Commission’s policy that utilities should meet the renewable energy standard in the most cost-effective manner and should use competitive bidding for renewable energy systems greater than 10 kW.

59. Next, we expand the itemized list of the possible types of solicitations that a QRU may use in order to acquire the appropriate resource type of renewable energy (e.g., on-site solar) and the type of REC (e.g., non-on-site solar).  We therefore adopt the changes suggested by Public Service and incorporate them throughout Rules 3655(b)(I) to (b)(VI).

60. We also create new Rule 3655(d)(IV) to make clear that all renewable energy supply contracts shall include language that the seller is relinquishing REC ownership to buyer.  The new rule shall read that the renewable energy supply contract: “Shall require the seller to relinquish all REC ownership associated with contracted electricity to buyer.”

61. In Rules 3655(f) and (g) we change the date from December 31, 2005 to the “beginning of 2006” in light of the uncertainty as to when these rules will be administratively final.

62. We also add section (j) to Rule 3655, which requires each QRU to provide timely notice of the bidding procedures.  This rule was suggested by Core37.

63.  We add section (k) to Rule 3655, which requires each QRU to disclose all information that will be used in the acquisition process.  This rule, likewise, was suggested by Core37.  Rule 3655(k) reads:

Each QRU shall disclose all information that will be used in the acquisition process, including but not limited to, interconnection and transmission studies, and methods for modeling or otherwise analyzing bids. 

64. We adopt NOPR Option #2, section (c), to address the possibility that a QRU or an affiliate submit a bid within the Amendment 37 resource acquisition process.  When this occurs, section (c) of the rule is intended to ensure no discussions occur within a QRU or between a QRU and an affiliate to make certain that the competitive acquisition process is fair.

65. We next insert the phrase “including tradable emission allowances savings” into the NOPR rule as an additional item to be considered by the QRU in the evaluation of REC solicitations.  This phrase is included in order to reflect the true value of RECs.  Therefore, Rule 3655(m)(I) reads as follows:

In addition to the cost of the RECs, consideration shall be given to the characteristics of the underlying renewable resource including reliability, viability, economic development benefits, energy security benefits, amount of water used, fuel cost savings, environmental impacts including tradable emissions allowances savings, load reduction during higher cost hours, transmission capacity and scheduling and any other factor the Commission determines is relevant to the solicitation.  The Commission shall also determine prior to the solicitation the appropriate weighting of the factors for consideration 

66. The next modification we make establishes that a QRU is not required to accept any REC bids that exceed 1.5 times the QRUs weighted average cost of RECs.  While Core37 advocated for a three-times threshold, we find this could result in a QRU acquiring relatively expensive RECs which, in the long run, would reduce the pool of funds available for Amendment 37 purposes.  This change is shown in Rule 3655(m)(III).

67. The last modification follows a suggestion by Core37 on disputes between bidders and the QRU.  Core37 proposed an overly descriptive list of items for Commission Administrative Law Judges to consider when a dispute is referred to the Commission.  We decline to adopt such a prescriptive rule, but instead adopt the following as Rule 3655(o):  “If there is a dispute between the a bidder and the QRU, the bidder shall refer any disputes to the Commission for resolution.”

8. Rule 3656 – Environmental Standards

68. Aquila initially argued that only Rule 3656(a), which requires renewable electric generation facilities to meet all applicable federal, state and local environmental permitting requirements, should be adopted.  However, in its Post-Hearing Comments, Aquila now agrees with Public Service’s proposed rules for this section.

69. Core 37 also included NOPR Rule 3656(a), but proposes a new section 3656(b) to address renewable generation facilities bid that are larger than 2 MW and having any structures extending over 50 feet in height.  Under this proposed rule, the bidder would be required to include a certification of completion of a preliminary biological site review.  Core 37’s proposed rule for this section is a modified version of NOPR Rule 3656(b), which addressed possible wind generation facilities.  Core 37’s Rule 3656(c) reads:

For renewable electric generation facilities larger than 2 MW with any structures extending over 50 feet in height, the QRU renewable energy supply contract shall require project developers to perform and make publicly available site specific avian and other wildlife surveys conducted on each proposed site prior to construction.  Pre-construction surveys should conform to generally accepted practices, and should be designed to be appropriate to the site and its characteristics using existing information as well as professional assessments of risk to wildlife.  The studies should include appropriate field surveys during the breeding, migrating, and/or wintering seasons, based on the preliminary biological site review.  The results of these surveys shall be used in the design, placement, and management of the facilities to ensure that the environmental impacts of facility development are minimized to state and federally listed species and species of special concern, sites shown to be local bird migration pathways, critical habitat and areas where birds or other wildlife are highly concentrated and are considered at risk.
70. Public Service included NOPR Rule 3656(a) in its proposed redline rules.  Public Service also included a rule similar to Core37’s proposed Rule 3656(b); however, rather than require a prospective bidder to certify completion of a preliminary biological site review, Public Service’s proposed rule requires the bidder to include written documentation that consultations have occurred with appropriate governmental agencies.

71. We adopt NOPR Rule 3656(a) and Public Service’s proposed rule 3656(b). We find that requiring prospective bidders to complete a preliminary biological site reviews, as Core37 suggests, could ultimately add additional costs to the resource acquisition process.  At the bid submission stage, we find that it is appropriate for prospective bidders to include documentation of consultation(s) rather than completion of preliminary biological site reviews.  Finally, we adopt a portion of Core37’s proposed Rule 3656(c) with modification.  We will not adopt the middle two sentences because we believe that those sentences are more appropriately part of the bid evaluation process that a QRU or independent third-party evaluator would conduct.  Therefore we adopt Rule 3656(c) as follows:

For renewable electric generation facilities larger than 2 MW with any structures extending over 50 feet in height, the QRU renewable energy supply contract shall require project developers to perform and make publicly available site specific avian and other wildlife surveys conducted on each proposed site prior to construction.  The results of these surveys shall be used in the design, placement, and management of the facilities to ensure that the environmental impacts of facility development are minimized to state and federally listed species and species of special concern, sites shown to be local bird migration pathways, critical habitat and areas where birds or other wildlife are highly concentrated and are considered at risk.
9. Rule 3657 – QRU Compliance Plan

72. The Consensus Group failed to reach agreement on this issue.  The QRUs objected to the use of a third-party administrator.  Aquila questioned the Commission’s legal authority to outsource its decision-making powers, while Public Service objected to the additional costs that would be required for a program administration effort that largely duplicate what the QRUs need to do internally in order to manage their renewable energy programs.  They both argued that the additional cost of a third-party administrator would redirect part of the available funds, thus limiting the amount of money available to purchase renewable energy and invest in new renewables generation projects.

73. Aquila and Public Service both argue that the renewables program should function in parallel with the LCP process to the extent possible, particularly regarding the acquisition of eligible renewable energy from larger generating sources.  They point out that the LCP avoids the use of a third-party administrator except when the utility itself is among the bidders for competitive supply of energy generation.  In those cases the utility is required to hire a third-party evaluator to review the bids.

74. Core37 supported the use of a third-party administrator, citing what it believes to be the utilities’ early opposition to Amendment 37; unwillingness to proceed at a rapid pace with implementation of the RES; and, their inexperience administering such a program, particularly regarding the procurement of energy from on-site and other solar resources.  Core37 proposes to assign to the Commission all aspects of competitively selecting the administrator.  It proposes that QRUs should compete for the third-party administrator contract, subject to the limitation that neither the administrator nor any of its affiliate companies would be allowed to participate in any competitive solicitation that it administers.

75.  In addition to the substantial responsibilities of the third-party administrator proposed in Rule 3655, Core37 proposes to assign a broad range of responsibilities to the administrator, including: assisting QRUs to achieve “complete and timely compliance” with the renewable energy standard, in a cost-effective manner; balancing the granting of on-site solar contracts by ratepayer class; promoting system performance and vendor accountability; ranking bids in competitive solicitations with lowest cost as a primary criterion, and providing rankings to the QRUs, which would be bound to purchase energy based on those rankings; not be a signatory to the contracts; reviewing QRU measurement and verification of RECs eligible for compliance with rule 3654; establishing a methodology for determining the appropriate amount of RECs generated by a co-fired system; forming a stakeholder advisory committee; reporting to the Commission each quarter objections and concerns raised by the QRUs, bidders, and advisory committee; and, maintaining a toll-free number and website to handle retail customer questions about the SRO program.

76. We adopt the QRU Compliance Plan rather than the third-party administrator approach. Since spending to accomplish the goals of the RES is capped at one percent of retail ratepayers’ annual bills, we find that it is not prudent or reasonable to dedicate funds to the cost of a third-party administrator.  This finding is consistent with Amendment 37, since the Commission was authorized to hire one new employee specifically dedicated to Amendment 37 implementation.  We expect that, with these rules and the extensive comments received in this proceeding, the new Commission staff member will be able to ensure successful implementation and continuation of the State’s RES.  Finally, as discussed within Resource Acquisition Rule 3655, we are persuaded that it is the QRU and not the third-party administrator that could be subject to administrative penalties if compliance with the RES is not achieved.

77. We adopt Rule 3657(a), which combines elements of both the NOPR and the Public Service proposed rules.  For the most part the rule we adopt generally tracks Public Service’s proposed Rule 3657(a); however, we delete one of the sentences which provides that the Commission may approve or set the compliance plan for hearing.  We find that issue is already addressed in Compliance Report Review Rule 3663.  We also modify the last sentence of Public Service’s proposed rule to include the concept that a compliance plan can include rules, regulations and tariffs, if applicable.  As a result of these modifications, Rule 3657(a) shall read:

Every year on or before July 1, beginning in 2007, each QRU shall file with the Commission, by application, its proposed plan detailing how the QRU intends to comply with these rules during the next Compliance Year.  Each QRU shall file with the Commission, by application, its proposed plan for the 2007 Compliance Year within 60 days after the effective date of these rules.  Each annual QRU plan shall include rules, regulations and tariffs, if applicable, and the following:

78. Rules 3657(a)(I)(A) through (a)(I)(I) sets forth a list of items that a QRU must include in each annual compliance plan filing.  The list mostly tracks Public Service’s proposal, however, we have included new Rule 3657(a)(I)(A) so that each annual filing includes the determination of the retail rate impact pursuant to Rule 3661.

79. The next series of rules, 3657(a)(II) to (a)(VIII), are included in the NOPR’s Option #1, the QRU plan.  We reorder these rules based on their respective rule number and include the appropriate cross-reference rule number.

80. We adopt Public Service’s proposed Rules 3657(b) and (c).  These rules discuss how the QRU’s plan can be either approved or modified by the Commission (Rule 3657(b)) and how a QRU may apply for approval of amendments to an approved plan (Rule 3657(c)).

10. Rule 3658 – Standard Rebate Offer

81. The Consensus Group was able to reach agreement on the rules regarding the SRO process.  We adopt Consensus Rule 3658 without modification.

11. Rule 3659 – Renewable Energy Credits

82. In its Initial Comments, Aquila supported Public Service’s position that the use of both RECs and WREGIS should be voluntary in order to allow the utilities flexibility to meet changing needs.  In its Post-Hearing Comments, Aquila states that it stands by the legal and regulatory arguments it made in its Initial Comments regarding this rule.  It also agrees with Public Service’s Supplemental Comments and with Public Service’s revised Rule 3659, which according to Aquila is consistent with the Consensus Rules.

83. In its Post-Hearing Comments, CF&I/Climax notes that both Amendment 37 and SB-143 are silent regarding the definition of RECs.  As a result, CF&I/Climax opines that it is left for the Commission to define the term REC in a way that gives full and complete meaning to the term as approved by the voters.  CF&I/Climax advocates that enabling QRUs to meet their statutory obligation to comply with the standard by either acquiring renewable energy or renewable energy credits will appropriately satisfy the plain meaning of electric resource standards for renewable energy set forth in statute.

84. CIEA expresses concern regarding the ownership of RECs.  CIEA argues that utilities buying power from Qualifying Facility (QF) generators on the basis of existing Power Purchasing Agreements (PPA) that are silent on the ownership of RECs cannot claim ownership of the RECs.  It contends that Public Service’s position that they own the RECs from agreements in place before the passage of Amendment 37 has been rejected by the Federal Energy Regulatory Commission (FERC) and the D.C. Circuit Court of Appeals.

85. The City of Boulder states that Public Service’s position that it owns RECs from the pre-existing PPAs is not supported in the original NOPR nor in the rules proposed by Core37.  Under contract law, the City of Boulder argues,

In order for a contract to be binding, there must be offer, acceptance and consideration.  If terms not present in the original agreement come into play, one cannot extrapolate a new contract out of the old.  The new agreement must be bargained for, and there must be a manifestation of mutual assent.  See Restatement of Contracts § 22. [sic]

86. The City of Boulder continues, referring to AmJur 2d Contracts, § 501, that unless otherwise changed by statute, any new agreement that changes or cancels a contract “requires some consideration in order to be valid.”  Furthermore, City of Boulder argues that it paid for the construction and pays all operations and maintenance costs for its hydro facilities that sell energy to Public Service.

87. Core37 discusses two situations in which Public Service claims ownership of RECs.  The first is the Qualifying Facility (QF) contracts that are silent on the ownership of renewables attributes.  Regarding these contracts, Core37 cites FERC’s denial of rehearing in Docket No. EL03-133 on April 15, 2004, which held that:

…[O]nly renewable energy small power production facilities have renewable attributes, yet the energy from a cogeneration facility is priced the same as the energy from a small power production facility.  Both are priced based on a purchasing utility’s avoided costs. The Commission thus reasonably concluded that avoided cost rates are not intended to compensate the QF for more than capacity and energy.

88. The second situation involves contracts in which the utility has provided financial incentives to the customer (e.g. existing on-site solar electric systems).  Core37 maintains that Public Service should not be able to select the positive environmental attributes of these generating systems as a company asset unless it also accepts the potential financial liabilities of air and water pollution, or other contingencies for other QFs that provide energy produced using fossil fuels.  Furthermore, Core37 expresses concern that Public Service’s definition of “any financial incentive” could be extended to net metering agreements, thus potentially allowing QRU’s to take ownership of RECs from owners of on-site solar electric systems without regard to whether those owners have already sold their RECs elsewhere. 

89. Core37 also expresses concern regarding the purchase of RECs from other states to meet Colorado standards.  In contrast to Public Service’s position that there is no developed market for RECs, Core37 maintains that there are already web-based platforms to trade solar RECs.  They argue that, while there is a national market for RECs, the rules should limit energy used for compliance to that which is either produced in Colorado or delivered to a Colorado QRU in order to gain the environmental benefits that are a goal of the statute.  They argue that their position is supported by policies in Texas, NEPOOL (New England), Wisconsin and Nevada.  Core37 takes the position that QRUs should be able to purchase SO-RECs from any in-state source, rather than limiting the program to QRU customers as Public Service recommends.  Core37 supports the use of WREGIS, but agrees that a similar system should be used until WREGIS becomes available, and for RECs generated in other reliability regions.

90. CREA/Tri-State argues that RECs should be voluntary and that the market for RECs should be continental rather than limited to Colorado or the Western Interconnect.  Tri-State wants assurances that its co-op customers and their members can participate in the REC market.

91. Public Service in its initial set of proposed rules supported providing maximum flexibility to the QRUs to design cost-effective approaches to the RES.  This includes: extended life of RECs to cover three, four-year compliance periods; voluntary RECs without registration in a third-party recording or trading system; and, optional specification of REC ownership in Renewable Energy Supply Contracts.  It contends that, if the contracts specify that the QRU does not own the RECs, neither the energy nor the REC may be counted for compliance with the RES.  However, if the contract is silent on the ownership of the RECs, Public Service argues that the QRU may claim the RECs.  The QRU would also own the RECs from any generation acquired under a utility tariff.  

92. The Public Service proposed rules would also confer ownership of RECs to the QRU if it has provided a financial incentive for the installation of the resource, unless the contract with the QRU reserved ownership of the RECs.  Finally, Public Service agrees with the NOPR that accounting for RECs should be under FERC General Instruction 21 of the Uniform System of Accounts (18 CFR Part 101), and gains and losses in trading of RECs should be treated “in the appropriate rate mechanism approved by the Commission.”

93. In its Supplemental Comments, Public Service altered its compliance period from four years to one year, to be consistent with Consensus Rule 3654.  It also removed the provision in its proposed Rule 3659(f) that allowed QF owners to keep ownership of RECs if they receive an incentive from the QRU.  Public Service also changed its proposed Rule 3659(g)(i) to require that accounting for RECs be “in a manner acceptable to the Commission,” since the FERC rules are not sufficiently developed at this time, in its opinion.

94. As reflected above, a key area to be resolved is the ownership of RECs, particularly for the power purchase agreements (PPAs) entered into between Public Service and QFs prior to the passage of Amendment 37.  These power contracts are silent on the ownership of RECs.  The City of Boulder contends that the seller of the energy, not the buyer, should retain ownership of the REC if the contract fails to specify ownership.  On the other hand, Public Service’s asserts that when it bought the energy from the QFs, it purchased all attributes of the energy, including any environmental benefits that would be represented by the REC.

95. The current industry standard is that renewable energy consists of two parts that are “bundled” together to create a REC - the energy itself and the environmental attributes.  This view was supported by the WREGIS presentation of Ms. Keanini.  In her opinion, if renewable energy is separated from the environmental attributes, it becomes the same as energy generated using fossil fuels, but the environmental attributes could then be sold separately.

A related issue is what entity has the authority to determine the ownership of the RECs.  CIEA cited the FERC order (American Ref-Fuel Company et. al., 105 FERC ¶ 61,004 (2003) reh. den., 107 FERC ¶ 61,016 (2004)), in which FERC interprets its regulations implementing PURPA by holding that QF PPAs do not confer ownership of RECs.  CIEA argues that, according to FERC, ownership of state-created RECs must be determined by state law, and Amendment 37 does not address this issue.  In its Supplemental Reply Comments CIEA notes that Xcel Energy Services appealed that FERC decision to the D.C. Circuit Court of Appeals and the Court dismissed the appeal, finding that it did not have jurisdiction in that case.  (Excel Energy Services, Inc. v. Federal Energy Regulatory Commission, No. 04-1182 (May 17, 2005)) [407 F.3d 1242; 2005 U.S. App. LEXIS 8677].  CIEA argues that this finding lets stand FERC’s position that PPAs between utilities and QFs “‛do not convey RECs to the purchasing utility’ absent a contractual provision to the contrary, [or to the extent] that state law might provide otherwise” (CIEA Supplemental Reply Comments p. 2).

We disagree with the arguments presented by the City of Boulder.  We note that we do not recognize the “unbundling” of the RECs into the electricity and the environmental attributes from these facilities under the existing PPA contracts, which are silent on the ownership of RECs. We believe that the purchaser of the energy in these PPAs has purchased all attributes of that energy, which includes the RECs.

96. In reaching our conclusion, we look to the intent of the voters whether, when approving Amendment 37, they expected that QRUs would utilize a portion of the monies to purchase the RECs associated with these existing renewable energy QF contracts.  We do not believe they did.  We find that the voters who supported Amendment 37 viewed it as a means to “jump start” utilities to acquire new renewable energy resources, not to pay existing renewable energy providers additional money.  Were we to hold otherwise, new ratepayer charges in a rider designated for renewable resources would be used not for acquiring additional renewable energy, but as a windfall for existing producers of energy who were satisfied with contract terms entered into long ago without the promise of supplementary remuneration in the future.   

97. Another issue of contention is whether the use of RECs for compliance purposes should be voluntary or mandatory.  Public Service and Aquila advocate for a voluntary system of RECs, leaving the ownership of the RECs issue up to the parties to each individual contract.  However we find that the use of RECs should be mandatory for compliance purposes to meet the RES.  This is particularly important since there will be no third-party administrator to track the RECs.  Therefore, a consistent system to issue and track RECs is essential to verify that the RES is being met.  The issuance and tracking of RECs will also permit QRUs and owners of renewable energy resources to participate in the REC market as an additional revenue source.

98. As such, we adopt the NOPR Rule 3659 Option #2 for Rules 3659(a) to (c) with one additional new rule to address the Consensus Rules’ “borrow forward” provision.  Thus new Rule 3659(a)(VI) reads:  “RECs borrowed forward from previous compliance years, pursuant to rule 3654(f).”

99. We also adopt Core37’s proposed Rules 3659(d) and (e) because they are consistent with the Consensus Rules’ treatment of RECs for the five-year lives and extending the eligibility of RECs to January 1, 2004 for compliance purposes.  We also adopt Core37’s proposed Rule 3659(f), with some changes. First, we separate Core37’s proposed Rules 3659(f)(2) into two separate Rules 3659(f)(II), and (f)(IV).  Rule 3659(f)(II) does not allow RECs from a blended energy product certified to include a fixed percentage of renewable energy in any other state or jurisdiction to count for the Colorado RES.  Rule 3659(f)(IV) does allow renewable energy that is used to meet the Colorado RES to also be used to meet any federal standard that may be enacted.  Core37’s proposed rule 3659(f)(3) reads as follows:  “May not be used to make commercial environmental or renewable claims.”  We are unsure what is meant by the word, “claims.”  We adopt the following language for Rule 3659(f)(III): “May not be used in conjunction with commercial environmental or renewable offers unless otherwise authorized by the Commission.”  We also adopt Core37 Rules 3659(g) and (h) that parallel NOPR Rules 3659(g) and (h), but have improved language as compared to the NOPR.

100. Next we adopt Rule 3659(i), which requires each QRU to establish a methodology to determine the appropriate number of RECs generated from co-fired facilities.

101. We note that FERC General Instruction 21 sets forth a methodology for accounting for emission allowances and not RECs.  In the absence of definitive FERC instruction for the accounting of RECs, we decline to mandate the use of FERC General Instruction 21.  Consequently, we adopt a new Rule 3659(j) based on the comments provided.  The new rule will allow QRUs’ to develop an internal REC tracking system or use a third-party REC tracking system, so long as the system is auditable by Commission Staff, and cost-effective.  Rule 3659 (j) reads:

(j)
A QRU:

(I)
Shall develop an auditable process to account for RECs using a central database. In the absence of a central third-party database, the QRU shall maintain its own internal REC database and shall make an extract of the REC information available on the utility’s website. 

(II)
Shall designate within its database any REC sold to a wholesaler if the REC has been assigned to that wholesaler.

(III)
Shall apply for the inclusion of any losses or gains from the purchase or sale of RECs in the utility’s next applicable rate proceeding.

102. We further adopt new Rule 3659(k), which provides further detail as to what shall be included in the database each QRU will create and maintain.  Rule 3659(k) reads:

The QRU shall record REC information from eligible renewable energy systems in a central database. The database shall include, but not be limited to, a list of all registered eligible renewable energy systems, including their type, location, owner, operator, start of operation, projected and actual REC generation, ownership, transfer and retirement.  A summary database shall be provided to the Commission Staff and be publicly viewable via the Commission’s worldwide web.  Owners of registered eligible renewable energy systems may, at their option, have their name and address encoded for privacy.  Systems that are encoded for privacy shall have a unique identifying number assigned, and will continue to have the zip code reported.

103. The last issue within this section of rules concerns the use of a centralized database for tracking RECs.  The NOPR provided two options regarding the use of WREGIS: mandatory or voluntary.  While we prefer the use of a centralized third-party database that can issue and track RECs, we recognize that there are several limitations regarding the applicability of WREGIS in Colorado.  First, WREGIS will serve only the Western Interconnect, while Colorado’s QRUs have sister utilities which serve markets in the Midwest.  We find that a situation could occur where a REC created in the Midwest would not be recorded in WREGIS, but which the QRU nonetheless might wish to use for compliance with the Colorado RES.  As a result, the QRUs would be required to find other means to track RECs generated in the Midwest markets.  Second, it is unclear whether WREGIS will be able to distinguish between on-site solar electric RECs and off-site solar electric RECs.  Without such an ability, we find WREGIS lacking.  We therefore adopt new Rule 3659(l) to better meet the needs of the Colorado market.  Specifically, Rule 3659(l) reads:

In conjunction with the QRU Compliance Plans specified in rule 3657, a QRU may make a request that the Commission allow the use of a central third-party database to account for RECs.  If a QRU proposes to use a central third-party database for the accounting of RECs, the QRU must show that the central third-party database can be readily audited by the Commission Staff to verify that the renewable energy standard is met and that the alternative system is cost effective.

12. Rule 3660 – Cost Recovery

104. In its Initial Comments, Aquila recommended that the Commission adopt the utility plan option contained in the NOPR.  Under that utility plan option, the cost recovery issue would be a part of the utility’s plan filed with the Commission.  Aquila states that it now supports the proposed cost recovery rule jointly developed by Public Service and the OCC.  Aquila believes this proposed rule will allow sufficient flexibility and does not conflict with the Commission authority to employ different, reasonable cost recovery methodologies for differently situated utilities and QRUs.

105. Core37, in its Post-Hearing Comments, states that its key concern in this section is Public Service’s proposal for extra profit.  It argues that the logical construction of the renewable energy statute leads to a review of the renewable resource package utilized for compliance as a whole.  Core37 reasons that if the package of renewable resources acquired by a QRU to comply with the standard is less expensive than traditional non-renewable resources, then the utility can share in those cost savings, up to 50 percent.  Core37 maintains that it is completely illogical for the ratepayers to give an extra profit to the QRU when the utility does not achieve compliance with the RES.

106. In a supplemental set of comments, Public Service states that it has developed a proposed cost recovery rule with the OCC.  Its modified rule, according to Public Service, provides for timely cost recovery of Amendment 37 costs through adjustment clauses between rate cases.  Its proposed rule also provides that costs in adjustment clauses that would otherwise be recovered through base rates are to be “rolled in” to base rates in general rates cases, rather than to continue to be recovered indefinitely through an adjustment clause.  Public Service contends that this proposed rule makes it clear that no incentive should be earned on eligible renewable energy if it is recovered through an incentive fuel adjustment clause.  Further, Public Service argues that this restriction on fuel adjustment clauses would not undermine the QRU’s entitlement to a bonus on ownership investments in eligible renewable energy resources.

107. We adopt Public Service’s proposed cost recovery rule with some modifications.  The first modification concerns the forward-looking cost recovery mechanism.  We require that any QRU that implements a forward-looking cost recovery mechanism for Amendment 37 purposes shall separately identify that on customers’ bills.  We find that customers should be able to easily identify the amount of money they are contributing to the implementation of Amendment 37.

108. The next modification requires interest to be accrued on the unexpended balance of funds collected from a forward-looking rider.  The interest rate to be applied to these unexpended funds shall be at the Commission’s customer deposit interest rate.  We impose this requirement because we believe that since customers of a QRU are contributing the money “up front” in order for the QRU to obtain more renewable resources, they are entitled to receive interest on any unexpended funds that the QRU does not spend in that year.  Rule 3660(b)(I) also provides that a QRU may request interest on any funds it spends in excess of those collected through the forward-looking rider.  The request for interest on excess expenditures shall include the reason(s) for the excess expenditures.  This request for interest shall be included as part of the QRU’s Annual Compliance Report, pursuant to Rule 3662.  Rule 3660(b)(I) reads as follows:
Interest shall accrue on the unexpended balance of funds collected from a forward-looking rider.  The interest rate shall be at the Commission’s customer deposit interest rate at the time of the rider.  A QRU may request interest on any funds it expends in excess of those collected through the forward-looking rider.  The request for interest on excess expenditures shall include the reason(s) for the excess expenditures.  The request for interest shall be included as part of the Annual Compliance Report, pursuant to Rule 3662.

109. We also add an additional sentence to Public Service’s proposed rule to address the treatment of carry-forward amounts a QRU spends that exceeds the amount of money collected through the retail rate mechanism.  Rule 3660(c) shall read as follows:

If the QRU incurs costs in acquiring Eligible Renewable Energy to meet the Renewable Energy Standard that exceed the maximum retail rate impact, the QRU shall be entitled to carry forward these costs to a future year for cost recovery.  These carried forward amounts shall be used to reduce the next year’s expendable amount as provided under the retail rate impact rule.

110. This rule will operate as follows:  If a QRU has an annual Amendment 37 collection of $15 million and in year-one spends $17 million, then, in year-two, the QRU would still collect the $15 million from its customers, but it should only spend $13 million.  Thus the $2 million of excess spending from year one would be recovered by reduced spending in year two.  We find this is an appropriate safeguard to ratepayers to mitigate swings in the Amendment 37 collection mechanism based on QRU spending patterns.

111. We also modify these rules by the addition of a new rule to ensure consistency in modeling inputs, methodologies and assumptions between model runs made for Amendment 37 and LCP purposes.  We are concerned that, to the extent computer modeling runs are used in the calculation of the extra profit as provided in this rule, coupled with the calculation of the retail rate impact, as provided in Rule 3661, there should be consistency between these modeling runs and those made for LCP purposes.  By way of example, this rule would not require a QRU to use the actual forecasted natural gas prices it used in its last LCP case for Amendment 37 modeling purposes, but instead would require the QRU to use the same methodology for forecasting natural gas prices that it used in its last LCP case.  We also include within this rule a provision that a party may obtain the modeling inputs, methodologies and assumptions used for Amendment 37 modeling purposes subject to the Commission’s standard confidentiality rules.  However, access to the modeling information does not extend to unsuccessful bid price information.  Consistent with our previous rulings, unsuccessful bid price information generally should be afforded highly confidential treatment and be only available to the Staff of the Commission and the OCC. 

112. The final modification we make is to add a new rule that states that any net economic benefit for which the QRU qualifies shall be included in the calculation of the retail rate impact pursuant to Rule 3661.  We find this rule necessary to ensure that all recoverable costs are included in the calculation of the retail rate mechanism for Amendment 37.

13. Rule 3661 – Retail Rate Impact

113. As noted above, while the retail rate impact provided in Amendment 37 was limited to a hard cap of fifty cents per month per residential customer, the Colorado Legislature via Senate Bill 05-143 changed the cap to one percent per month for all customer classes.  This generally has the effect of increasing over time the absolute dollar amount spent by ratepayers per month to comply with the RES mandate, because electricity costs over time have generally increased.  Thus, while the one percent figure was likely chosen at the time of SB143 to equate with fifty cents per month for residential customers, the rider amount that will be charged to residential customers at the time of this decision will likely be higher, and increase over time.      

114. In its Post-Hearing Comments, Aquila argues that it stands by the legal and regulatory arguments it made in its Initial Comments regarding this rule.  However, after participating in the Consensus Rule negotiations, it now generally supports Public Service’s Supplemental Comments and Public Service’s revised Rule 3661.  Aquila requests that the Commission add language to Public Service’s Rule 3661(c) regarding the QRU’s estimate in its Compliance Plan of the retail rate impact for the upcoming compliance year.  It contends that smaller QRUs such as Aquila should have the option to utilize an alternate method to determine its estimate of the annual net retail impact.  Aquila maintains that in the first few years it will only need to add solar electric resources to meet the RES.  It argues that, because of its unique situation, expensive computer modeling will not be cost-effective for it and will only reduce the pool of funds it can expend on renewable resources.  Aquila contends that a comparison of modeling runs, in which the only difference is a fraction of a megawatt for its required solar electric resources, would produce results where the net cost or savings would be lost in the rounding.

115. Core 37 in its Post-Hearing Comments states that its concerns with this rule were addressed in detail within its comments on Rule 3660.  It asserts that its proposed rule is consistent with the wording and intent of Amendment 37 and is simpler and cleaner than Public Service’s proposed rule.

116. In its Post-Hearing Comments, Public Service notes that the dispute surrounding this rule centers upon the meaning of the second sentence of § 40-2-124(1)(g)(I), C.R.S., which reads:  “The retail rate impact shall be determined net of new nonrenewable alternative sources of electricity supply reasonably available at the time of determination.” Id.  Public Service argues that what Core37 is asking the Commission to create is a rule that will result in a charge to customers of more than 50 cents per month.
  According to Public Service, what Core37 seeks is for Public Service to calculate the difference between production costs at its hydro plants, the Lamar Wind farm and other renewables on the one hand, and the production costs of new non-renewable resources on the other hand, and make this cost differential available through additional retail rate increases to fund new solar electric resources.  Public Service takes the position that Core37’s approach is not required by statue and is not consistent with the “legislative history” of Amendment 37.

117. Public Service notes that, based on its current retail revenue requirements, the one percent figure would generate $19 million each year.  Public Service concedes that there could be a situation where more than $19 million can be made available each year for solar electric resources if Public Service also acquires new non-solar renewable resources that are cheaper than new nonrenewable alternative sources.  In that situation, the entire portfolio of new renewable resources would not be more than one percent greater than new nonrenewable resources.  Public Service summarizes the dispute surrounding this rule as which renewable resources should be considered “existing” and which should be considered “new.”  Its demarcation line is resources whose acquisition commenced after the effective date of the Commission’s Amendment 37 rules.

118. In its Final Comments CREA/Tri-States advocate that the program costs only be recovered from retail customers, unless a wholesale customer of a QRU is also a QRU itself.

119. We adopt Public Service’s proposed retail rate impact rule with some modifications.  The first modification addresses the concern raised by Aquila for an alternate method to determine the estimate of the annual net retail impact for QRUs that only need to add solar electric resources to meet the RES.  We modify Aquila’s suggested rule language to clarify that the cost estimate is converted into a percent of total retail bill annually and the amount of solar electric generation technologies may need to be scaled back in order not to exceed the maximum retail rate impact.  Thus Rule 3661(d) reads:

The QRU can use an alternate method to determine the estimate of the retail rate impact.  The alternative method can be used for those RES Planning Period years when: 1) the capacity and energy requirements have already been met and included in the QRU’s approved Electric Least-Cost Resource Plan; and 2) when the only remaining portion of the Renewable Energy Standard for which the QRU needs to comply with is Solar Electric Generating Technologies.

I).  The retail rate impact will be determined by using the estimated costs of the proposed Solar Electric Generating Technologies less the estimated annual average costs of energy of existing resources that would be replaced with energy generated by the proposed Solar Electric Generating Technologies.

II)  The QRU will then convert this net cost figure into a percent of total electric bill annually for each customer.  In no event shall the percent of total electric bill annually exceed one percent for each customer. To the extent that the net cost figure results in the QRU exceeding the one percent for each customer threshold, the QRU shall modify its acquisition of Solar Electric Generating Technologies in order to not exceed the maximum retail rate impact.

120. We next modify this section of rules by adding a new rule to ensure consistency in modeling inputs, methodologies and assumptions between model runs made for Amendment 37 purposes and LCP purposes.  As discussed supra regarding Rule 3660, we are concerned that, to the extent computer modeling runs are used in the calculation of the retail rate impact as provided in this rule, and given the requirement for the calculation of extra profit as provided in Rule 3660, there must be consistency between the various model runs.  We adopt Rule 3661(e) to address this concern.

121. We also establish a demarcation line for which resources are considered “existing resources” for the retail rate impact analysis.  The term “existing resources” will mean resources that are included in both model runs (the RES Plan and the No RES Plan).  We disagree with Core37 that a renewable facility which is currently operational, like Public Service’s Lamar Wind farm, should only be considered as a part of the RES Plan and thus capable of contributing “savings” which could increase the dollar amount available under the retail rate cap for Amendment 37 purposes.  We find that any renewable resource that is currently operational should be included in both model runs.  These currently operational renewable resources provide ratepayers tangible cost savings when they do generate electricity.  Using the Lamar Wind farm as an example, because its operational costs are lower than Public Services’ next dispatchable natural gas generation facility,
 when the wind blows and generates electricity Public Service can ramp down its last dispatched natural gas generation facility.
  When this occurs, Public Services’ actual cost of generation falls for all customers and those savings are passed on to ratepayers via its Electric Commodity Adjustment (ECA).  If we were to adopt Core37’s recommendation, ratepayers would still get the reduced generation costs via the ECA, but would be required to give them back through the Amendment 37 retail rate mechanism.  We find that the voters did not intend such a result.  We do not find language within the statute or the legislative declaration from which it could be concluded that these renewable energy savings would be “recycled” into increased spending on Amendment 37.

122. If anything, including only resources that are actually operational as within the definition of “existing resources” provides more spending under the retail rate cap than would be provided if we strictly adhered to a matching principle, i.e., that the benefits of only renewable resources acquired as a result of implementing Amendment 37 should be netted against the cost of the same resources.  It is our understanding that Public Service’s ongoing all-source RFP does not contain any preference for wind energy, thus wind resources are being compared on a cost basis with all other non-renewable resources.  According to comments provided by both Public Service and Aquila, implementation of Amendment 37 will not result in any new spending on 
wind resources; rather, virtually all spending on energy procurement pursuant to the RES will be for solar resources for the first few years.  This means that, while the benefits of wind procured through Public Service’s ongoing RFP will be counted to allow more spending under the retail rate cap (which will be spent on solar resources for the first few years), the cost of procuring such wind energy will not, at least until wind generation is no longer cost-competitive with other resources, reduce the amount of additional spending under the retail rate impact calculation.
  

123. Nevertheless, we disagree with Public Service’s position that any resources that are being acquired by a QRU under its pending LCP acquisition process (i.e., ongoing RFP) should be included in both model runs and not count toward the retail rate impact.  We find that, because these potential resources are not currently operational, ratepayers are not receiving their tangible cost savings through a fuel adjustment clause.  If we were to adopt Public Service’s proposed demarcation line, none of the “modeled savings” would be available to ratepayers in the determination of the retail rate impact.  In summary, we find the proper demarcation line for whether a resource should be included in both models runs is whether it is currently operational and able to create actual cost savings for the ratepayers.

124.  We also impose an administrative cost cap of ten percent.  We are persuaded that Amendment 37 program costs should be capped as other states have done.  According to Core37’s witness Mr. Cook, in California program administrative costs are limited to ten percent of the overall program budget.
  We believe a ten percent cap is reasonable.  However, in light of expected higher administrative costs incurred during the initial ramp-up stage of a QRU’s Amendment 37 program, Rule 3661(g) provides for a waiver request during the early years of a program.  Rule 3661(g) reads:

The administrative costs of a QRU to implement these rules is capped at ten percent per year of the total annual collection.  A QRU may include in its Compliance Plan a waiver request of this rule during the initial ramp-up stage of the QRU’s program.

125. The final modification we make is the addition of a new rule to address a change made by SB-143 for wholesale customers who themselves are QRUs purchasing electricity from their wholesale provider.  Rule 3661(h) shall therefore read as follows:

If a wholesale customer agrees to pay the full costs associated with the acquisition of renewable resources and associated renewable energy credits by its wholesale provider, the wholesale customer shall be entitled to receive the appropriate credit toward the renewable energy standard as well as any associated renewable energy credits. To the extent that the full costs are not recovered from wholesale customers, a qualifying retail utility shall be entitled to recover those costs from retail customers.

14. Rule 3662 – Annual Compliance Report

126. Aquila in its Post-Hearing Comments states that it stands by the legal and regulatory arguments presented in its Initial Comments in which it initially favored NOPR option #1.
  In light of its support for the Consensus Rules, however, Aquila now believes Public Service’s proposed Rule 3662 to be an acceptable rule, except for paragraphs (c) and (d).  Public Service’s proposed Rule 3662(c) would require a QRU to make an affirmative showing that it is in compliance with each component of the standard or explain why it had difficulty meeting the standard.  Public Service’s proposed Rule 3662(d) would require that, if a QRU did not comply with the standard for each component as a direct result of absolute limitations within a requirements contract from a wholesale electric supplier, then the QRU must show that it acquired a sufficient number of RECs or verified energy savings or both to rectify noncompliance so as to excuse the QRU from administrative fines.

127. Aquila argues that the Commission should reject these portions of Public Service’s proposed rule.  It believes paragraph (c) is unnecessary given the requirements of Public Service’s proposed Rule 3662(a), requiring the annual reporting of all the information relevant to compliance with the standard.  Aquila also argues that paragraphs (c) and (d) should be stricken because they violate the QRU’s rights to due process of law guaranteed by Article II, Section 25 of the Colorado Constitution, the 16th Amendment of the U. S. Constitution, and its statutory rights under Colorado Public Utilities Law to present a defense against an enforcement or third-party complaint proceeding.  According to Aquila, the proposed requirement under Rule 3662(c) for a QRU to “make an affirmative showing that it achieved compliance” for the compliance years with each component of the standard would force the QRU effectively to admit that it failed to comply, thereby waiving numerous defenses in an enforcement action or third-party complaint.  Aquila believes that this would be tantamount to the QRU pleading nolo contendere to an enforcement action or third-party complaint before it was ever filed.  It believes that requiring a QRU to explain its defenses to any enforcement action or third-party complaint would give the complainant a decidedly unfair advantage in crafting its charging pleading or complaint.  In Aquila’s opinion, Public Service’s proposed Rule 3662(d) also suffers from the same flaws of requiring a detailed explanation of facts that likely will be among the QRU’s defenses.  It believes that paragraph (d) has no place in the annual report, but instead belongs in the answer to an enforcement or complaint proceeding.  Aquila objects to the detailed reporting contained in Core37’s proposed Rules 3662(c) through (g).  Aquila contends this reporting is not required by § 40-2-124, C.R.S., and it is extraneous.  Lastly, it agrees with Public Service’s Supplemental Comments, which opposed these reporting requirements sought by Core37.  Included with Aquila’s Post-Hearing Comments were a redline version of Rule 3662.

128. Core37 notes in its Post-Hearing Comments that its proposed Rule 3662(a) and Public Service’s proposed Rule 3662(a) are nearly identical.  It attributes this to the fact that this rule addresses the basic compliance information for the past Compliance Year only.

129. Core37 proposes in its Rule 3662(b) that QRUs include in their Annual Compliance Reports information regarding the four subsequent Compliance Years.  This information would include:  forecasted retail electricity sales; the quantities of each type of RECs it expects that it will need to comply with the standard; a description of the method used by the QRU to develop these forecasts; a description of the plans by which the QRU expects to obtain the forecasted quantities of each type of RECs, projected retail rate impact; and whether the QRU, its affiliates or subsidiaries intend to acquire ownership interest in a facility whose energy or associated RECs would be utilized to comply with the standard.

130. In its proposed Rule 3662(c), Core 37 seeks additional evaluation of the following:

(i)
Whether consumers and businesses have saved money due to implementation of the statute that provides for calculations including but not limited to the Net Present Value of Revenue Requirements calculated at each target date contained in the statute of the eligible renewable energy resources acquired compared with other resources that would have been acquired but for the renewable energy requirements; 

(ii)
Whether new business and jobs have resulted from renewable energy acquisitions, including but not limited to the numbers of new businesses, business expansions, and jobs created by supplying goods and services and associated employment created by acquisition of renewable energy required by statute;  

(iii)
Whether renewable energy acquisitions have promoted rural economies, including but not limited to capital investment, tax base, employment, business activity, tax revenue, and personal and corporate income in rural areas;

(iv)
Whether water use for electric generation has been reduced, by including in its reports comparative statistics on water use by renewable energy acquired under these rules with conventional electric generation;

(v)
Whether the diversity of Colorado’s energy resources has increased, including but not limited to percentages of total generation resource by type;

(vi)
Whether the volatility of fossil fuel prices has been impacted by renewable energy generation acquisition;

(vii)
Whether the natural environment of the state has improved, by providing reports on impacts on air pollution levels, water pollution, and land impacts;

(viii)
Whether renewable energy resources have been developed and utilized to the maximum practicable extent, including but not limited to quantification of available renewable resources compared with those being used;

(ix)
Information that addresses whether and to what extent the QRU has encouraged local ownership of renewable energy generation facilities to improve the financial stability of rural communities; and

(x)
Any other information available to the QRU that addresses whether implementation of renewable energy standards under these rules meets the policy goals contained in Section 3651.

131. Core37 provides an optional rule for QRUs to file Annual Compliance Reports for calendar years 2005 and 2006.  Core 37’s Proposed Rule 3662(e) requires the QRU to post a copy of its Annual Compliance Report to its website.  Its proposed Rule 3662(f) requires QRUs to provide a detailed explanation as to why it did not meet the standard during the most recent compliance year.  Lastly, Core37’s proposed Rule 3662(g) requires a QRU to conduct informational meetings twice per year approximately six months apart.
132. In its Supplemental Comments, Public Service notes that it made certain changes to this rule when it incorporated the Consensus Rules into its proposed rules submitted with its Initial Comments.  According to Public Service, the major changes to this rule were to accommodate the reduction in the compliance period from four years to one; add the borrow forward and payback concept; and add a reporting section which contains only those reports which it believes are relevant to compliance with the standard.

133. Under Public Service’s proposed Rule 3662(a), the first Annual Compliance Report would be filed on July 1, 2008 and every July 1 thereafter.  Its proposed Rule 3662(b) gives the QRU the option of providing to the Commission electronic copies of the Annual Compliance Report files.  Public Service’s last two Rules 3662(c) and (d) were discussed previously within the Aquila comments on this rule.

134. We adopt Public Service’s proposed Rule 3662 with modifications.  Our first modification is to change the date of the first Annual Compliance Report from 2008 to 2007.  We also change the date upon which Annual Compliance Reports are filed from July 1 to June 1.  We find that there should be adequate time between the filing of the Annual Compliance Report and filing of the Compliance Plans for interested parties to review and possibly suggest changes in pending Compliance Plans based on lessons learned from the most recently completed compliance year.

135. The next modification we make inserts the concept of requiring the QRU to separately identify the amounts of megawatt-hours sold, Eligible Renewable Energy, or RECs by each type of resource for Rules 3662(a)(I), (a)(II), (a)(VIII), and (a)(IX).  We find this modification necessary because under the RES each QRU has three components for which it must achieve compliance, 1) on- site customer solar resources, 2) off- site customer solar resources, and 3) all other renewable resources.  We find this last component is too broad for reporting purposes.  A QRU should readily be able to report how much electricity or RECs it generated or acquired by resource type (i.e., how much was wind-related, hydro-related, geothermal-related, etc.),

136. We generally agree with the legal arguments raised by Aquila regarding the affirmative showing and due process concerns.  In order to address these concerns, we amend Public Service’s language in Rule 3662(b) and (c) to incorporate the concept of explaining whether it achieved compliance instead of an affirmative showing.

137. Rule 3662(b) shall therefore read as follows:

In the Annual Compliance Report, the QRU must explain whether it achieved compliance with its Renewable Energy Standard for each of the components during the current Compliance Year, or explain why the QRU had difficulty meeting the Renewable Energy Standard.

138. Rule 3662(c) shall read as follows:

If, in its Annual Compliance Report, the QRU did not comply with its Renewable Energy Standard for each of the RES components as a direct result of absolute limitations within a requirements contract from a wholesale electric supplier, then the QRU must explain whether it acquired a sufficient amount of either eligible RECs or documented and verified energy savings through energy efficiency and/or conservation programs, or both to rectify the noncompliance so as to excuse the QRU from any administrative fine or other administrative action.

139. Rules 3662(d) and (e) require QRUs to post a non-confidential version of its reports on its website and provide the Commission the necessary electronic files for us to post it on our website on the same date the QRU files its Annual Compliance Report.

15. Rule 3663 – Compliance Report Review

140. Aquila in its Post-Hearing Comments states that it stands by the legal and regulatory arguments presented in its Initial Comments.  It has no objections to Public Service’s proposed Rule 3663(a) and (b), but does object to Public Service’s proposed Rules 3663(c), (d), and (e) because they create legal and constitutional problems for QRUs, in its opinion.  Aquila’s concerns with these three subsections include due process concerns because,  without notice to the QRU of the alleged violations and without evidentiary hearing, they require the Commission to prejudge and determine that the QRU did not comply with the RES.  

141. Aquila is also concerned that the process set forth in these subsections places the burden of proof on the QRU in the evidentiary hearing on the compliance report to prove that it complied with the RES, thus relieving the trial staff of its legal obligation to seek a show cause filing or a third-party complaint action.  Included with Aquila’s Post-Hearing Comments was a redline version of rule 3663.

142. In its Post-Hearing Comments, Core37 argues that a hearing would only be necessary in cases where the QRU is not in compliance with the RES.  Core 37 asserts that there can be a number of reasons, for instance that the QRU has reached the cost cap, affecting the QRU’s ability to achieve the RES.  It contends that the Commission should err on the side of more public involvement and scrutiny, especially in the early years.  Core37 also recommends that QRUs be precluded from claiming highly confidential treatment of materials supporting QRU claims.  Lastly, Core 37 encourages the Commission to adopt rules to ensure that the cost of noncompliance is clearly some multiple of the cost of compliance.  

143. Public Service in its Post-Hearing Comments takes issue with the strict liability standard advocated by Core37.  It contends that strict liability is not favored in law outside of a specific set of circumstances or activities.  Public Service states that it advocates for a mens rea standard in the determination of penalties for QRUs that fail to achieve full compliance with the RES.  According to Public Service, this standard would consider the activities that the QRU had employed to comply with Amendment 37 and would require that the QRU have acted imprudently in some way before it is penalized.

144. We adopt the NOPR language for this rule as a starting point.  However, within the rule we incorporate suggestions from Aquila, Public Service and Core37.  First, we delete NOPR Rule 3663(a), since it is included as part of Rule 3660.  The next series of modifications address the Compliance Reporting requirements under the rules.

145. Regarding Aquila’s concern over the affirmative showing by a QRU for compliance with the RES, we strike the phrase “make an affirmative showing” and replace it with the phrase “explain whether” in Rule 3663(a)(I).  Thus the rule shall read as follows:

In the annual compliance report, the QRU must explain whether it complied with its renewable energy standard for the solar, on-site solar and non-solar components during the most recently completed compliance year

146. Next we add Public Service’s suggested language to Rule 3663(a)(II), which provides the QRU the opportunity to reply to all comments filed in response to the QRU’s Annual Compliance Report.   Rule 3663(a)(II) shall read:

Upon receipt of the QRU annual compliance report, the Commission will provide notice to interested persons.  Interested persons will have 30 days within which to provide comment to the Commission on the content of the annual compliance report. The QRU shall have the opportunity to reply to all comments on or before 45 days following the filing of the annual compliance report.

147. We also add Public Service’s suggested language to Rule 3663(a)(III), which clarifies that Staff’s recommendation must be made within 60 days of the filing of the Annual Compliance Report.  Rule 3663(a)(III) shall read:

The Staff of the Commission shall review the annual compliance report and any comments received and within 60 days of the filing of the annual compliance report make a recommendation to the Commission as to whether the QRU has met the Renewable Energy Standard and no action should be taken by the Commission, whether any changes are needed to the compliance report, or whether a hearing is necessary.
148. We also agree with Public Service’s suggestion and add a new rule that requires the Commission to issue an order stating whether the QRU complied with the RES.  Rule 3663(a)(IV) therefore shall read:

Upon review of the QRU’s annual compliance report, the Staff recommendation and all comments filed, the Commission will issue an order stating that the QRU complied with the components of its Renewable Energy Standard during the most recently completed compliance year.

149. We next add minor language changes suggested by Core37 to better clarify Rule 3663(a)(V).  We also modify Rule 3663(a)(V)(B) to be consistent with our ruling to adopt the Consensus Rules’ five year REC lives standard rather than the three years originally proposed in the NOPR.  Thus Rule 3663(a)(V) reads as follows:

If the Commission determines that the total number of RECs which the QRU generated or acquired from renewable energy systems during the most recently completed compliance year exceeded the total number of RECs which the QRU needed to comply with each component of its renewable energy standard for the recently completed compliance year:

(A)
The Commission will state in its order the number of excess solar, on-site solar and/or non-solar RECs which the QRU has available to carry forward from that compliance year or use for any other legal purpose.

(B)
The QRU may use those excess solar, on-site solar and/or non-solar RECs to comply with its renewable energy standard for the five compliance years immediately following that compliance year.

150. Our next set of modifications address the Compliance Report Hearing process as set forth in Rule 3663(b).  The first modification adopts the additional text suggested by Public Service to address the possibility that the reason for non-compliance with the RES was due to the retail rate impact limit.  Rule 3663(b)(I) shall read as follows:

If the Commission determines that the QRU did not comply with the solar, on-site solar or non-solar components of its renewable energy standard during the most recently completed compliance year, the Commission will determine whether the QRU failed to meet the Renewable Energy Standard because of the Retail Rate Impact limit. The Commission will:

(A) State in its order the number of RECs by which the QRU failed to comply with each of the solar, on-site solar and non-solar components of its renewable energy standard; and

(B) State whether the Commission is satisfied that the failure to meet the Renewable Energy Standard was due to the Retail Rate Impact limit. If the Commission is not satisfied on this issue, the Commission will issue a notice of possible noncompliance and schedule an evidentiary hearing on the matter.

151. Regarding the Compliance Penalties process as set forth in Rule 3663(c), we modify Rule 3663(c)(I) to address Aquila’s due process concerns by replacing the phrase “the compliance” with the phrase “notice and possible non-compliance.”  Therefore Rule 3663(c)(I) reads:

If after notice and possible non-compliance report hearing, the Commission determines that the QRU did not fully comply with any of the solar, on-site solar and non-solar components of its renewable energy standard during the most recently completed compliance year or if the Commission determines that the QRU did not comply with any other provisions of the rules, the Commission shall take the following actions:

152. Next, we adopt Core37 suggestion regarding Rule 3663(c)(I)(B) to provide that no administrative penalties shall be assessed if the QRU was limited by the retail rate cap.  As such, Rule 3663(c)(I)(B) shall state in part:  “Assess no administrative penalties against a QRU if the amount of the shortfall is attributable to the Retail Rate Impact limit.”

153. We further add new Rule 3663(c)(I)(C) to include the option that the Commission may take no action if the failure of the QRU to comply with the RES was beyond its reasonable control.

154. The final modification we make here is to add the phrase “through the QRU’s rates” to the end of this rule as suggested by Core37.  Rule 3663(c)(II) shall then read:  “The cost of such bill credits or penalties shall not be recovered from retail customers through the QRU’s rates.”

16. Rule 3664 – Net Metering

155. We adopt the Consensus Rules for Net Metering without modification.

17. Rule 3665 – Interconnection

156. We adopt the Consensus Rules for Interconnection with one modification.  During the hearing, Core37 witness Mr. Cook explained that it was, in his opinion, an oversight in drafting Consensus Rules for Interconnection because there is no insurance provision for larger generators above 10 kilowatts.  He asserts that it is unclear what would happen for facilities greater than 10 kilowatts.  He could not opine with certainty whether there would be no insurance requirement or it would be at the discretion of each utility as to what insurance requirement they would require for larger equipment.  He suggests a $2 million general liability limit for all commercial generators up to two megawatts in size.

157. Within their Post-Hearing Comments, Public Service provides additional language to address this same concern.  We find that Public Service’s language best addresses this issue, and therefore adopt its additional language by creating new Rule 3665(d)(xi), which shall read:

xi)
Insurance

1)
For systems of 10 kW or less, the Customer, at its own expense, shall secure and maintain in effect during the term of the Agreement liability insurance with a combined single limit for bodily injury and property damage of not less than $300,000 for each occurrence.  For systems above 10 kW and up to 2 MW, Customer, at its own expense, shall secure and maintain in effect during the term of the Agreement liability insurance with a combined single limit for bodily injury and property damage of not less than $2,000,000 for each occurrence.  Insurance coverage for systems greater than 2 MW shall be determined on a case-by-case basis by the utility and shall reflect the size of the installation and the potential for system damage.

2)
Except for those solar systems installed on a residential premise which have a design capacity of 10 kW or less, the utility shall be named as an additional insured by endorsement to the insurance policy and the policy shall provide that written notice be given to the utility at least thirty (30) days prior to any cancellation or reduction of any coverage.  Such liability insurance shall provide, by endorsement to the policy, that the utility shall not by reason of its inclusion as an additional insured incur liability to the insurance carrier for the payment of premium of such insurance.  For all solar systems, the liability insurance shall not exclude coverage for any incident related to the subject generator or its operation.

3)
Certificates of Insurance evidencing the requisite coverage and provision(s) shall be furnished to utility prior to the Date of Interconnection of the Generation System.  Utilities shall be permitted to periodically obtain proof of current insurance coverage form the generating customer in order to verify proper liability insurance coverage.  Customer will not be allowed to commence or continue interconnected operations unless evidence is provided that satisfactory insurance coverage is in effect at all times.

II. ORDER

A. The Commission Orders That:

1. The Commission adopts the Proposed Rules Implementing Renewable Energy Standards 4 CCR 723-3 attached to this Order as Attachment A.

2. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

3. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

4. The 20-day time-period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS  MEETING
October 7, 2005.
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COMMISSIONER CARL MILLER CONCURRING, IN PART, AND DISSENTING, IN PART:  

C. Overview – Rule 3651

1. Recognizing the Commission’s and Staff’s goal to reduce, streamline, and simplify regulations, I see no need to include the legislative declaration as an overview for Rule 3651.  The legislative declaration has no force of law and is therefore meaningless in this rulemaking proceeding.  Including the legislative declaration may in fact cause confusion and a misinterpretation, thereby providing opportunity for unwarranted challenges and disputes.

2. I believe Senate Bill 05-143 captures the spirit and intent of Amendment 37 as expressed by the Colorado voters.  It should be noted that no attempt was made by individuals, parties, or organizations to include the legislative declaration language in statute (i.e., SB-05-143).

3. For the reasons stated, I oppose the inclusion of the legislative declaration as an overview statement to Rule 3651.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



CARL MILLER
__________________________________

Commissioner

� The Amendment was codified as § 40-2-124, C.R.S.


� As discussed infra, Amendment 37 originally had a maximum retail rate impact of 50 cents per month for the average residential customer.  However, it was silent regarding whether other classes of customers could be responsible for paying, and if so, how much.  SB-143 modified this portion of the statute to be a maximum of one percent of the total electric annual bill, which is applied to all customers.


� WREGIS would track REC activity in 11 western states and two Canadian provinces.


� Under SB-143, the 50 cents per month was changed to one percent of the total electric bill annually for each customer.  According to Public Service, the 50 cents per month equates to a one percent figure for the average residential customer.


� During the hearing, Public Service witness Ms. Hyde testified she believed that the Commission approved the Lamar Wind farm in part because of the hedge that it provided to gas prices for its customers.  See Transcript Volume 1 of 2, page 58, lines 14 to 20.


� Presumably, this last dispatched unit will be Public Service’s highest cost generation facility because it follows economic dispatch principles.


� One of the reasons wind power is currently likely to be cost competitive with other resources, in addition to the high cost of natural gas, is Congress’ recent extension of the Production Tax Credit to 2007.  Assuming no re-extension of the PTC, whether wind energy will continue to be cost-competitive with non-renewable resources will depend upon, among other things, the cost of natural gas and coal, environmental costs, and the operating efficiencies and capital costs of different generation plant types.  It is only if wind energy costs to meet the RES mandate are higher than non-renewable resources that Amendment 37 has any effect with respect to wind energy, i.e., additional monies will be spent on wind generation to meet the RES mandate, up to the retail rate cap.  


� See Transcript Volume 1 of 2, page 199, lines 16 to 25 and page 200, lines 1 to 8.


�  Option #1 has the Annual Compliance Report as part of the utility’s plan.
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