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I. statement  
A. Procedural History 

1. This matter comes before the Commission for consideration of exceptions filed by Public Service Company of Colorado (Public Service or Company) on October 31, 2005 to Decision No. R05-1224.  In its pleading, Public Service objects to the administrative law judge’s (ALJ) decision that the sale of the Conoco South Substation (Substation) to Suncor Energy Inc. (Suncor) is not in the “normal course of business.”  Public Service argues that this finding should be reversed because it is contrary to the evidence and the plain language of Public Service’s tariff, unnecessary in light of existing statutory safeguards, and because the ALJ’s decision is too vague to provide meaningful direction in a variety of circumstances.

2. On November 9, 2005, Staff of the Colorado Public Utilities Commission (Staff) filed a response to the Company’s exceptions.  Staff contends that the ALJ’s well-reasoned decision emphasizes that the Commission’s authority to oversee asset transfer will ensure that Colorado ratepayers are not adversely affected from such transfers.  It asserts that a Commission decision to the contrary will unquestionably have a precedential effect that will impair the Commission’s authority to oversee future asset transfers made by Public Service and other regulated utilities.

3. On November 22, 2005, the Commission approved Public Service’s application to sell these same facilities to Suncor in Docket No. 05A-464E.  This application was filed by Public Service in response to the recommended decision which permanently suspended Advice Letter No. 1430-Electric which was the subject of Docket No. 05S-207E and which also issued the declaratory order which was the subject of Docket No. 05D-274E.  The ALJ declared that an application should be filed to transfer the substation assets.

B. Summary of the ALJ’s Findings and Conclusions

4. The central issue presented in this case is whether the proposed sale of the Substation assets falls within the general provisions of § 40-5-105(1), C.R.S., or within the exemption found in § 40-5-105(1)(a), C.R.S.  The pertinent provisions of § 40-5-105(1), C.R.S., state that the:

assets of any public utility … may be sold … as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe; except that this section does not apply to assets that are sold …

(a)
In the normal course of business[.]  

(Emphasis supplied.)  

Simply stated, the question is whether the proposed sale of the Substation assets is in the normal course of Public Service's business.  If the sale is in the normal course of business, then no application is necessary; and Public Service may proceed with the sale.  If the sale is not in the normal course of business, then Public Service must file an application pursuant to Commission Rule 4 Code of Colorado Regulations 723-1-55 for Commission authorization to sell the assets, and the sale may not proceed absent that authorization.

5. Within her recommended decision, the ALJ noted that there is no Commission rule which defines "normal course of business" in the context of § 40-6-105(1)(a), C.R.S.  Her research revealed several Commission decisions which address the applicability of § 40-5-105(1)(a), C.R.S.  None of those decisions, however, discusses whether the sale (i.e., transfer of ownership) of jurisdictional assets is in the normal course of a utility's business.  She also stated that, while there is no Commission guidance on the issue presented, the Colorado Supreme Court provided some guidance and insight.  The court observed:

that the statutory exception [in § 40-6-105(1)(a), C.R.S.] for transfers done in the ordinary course of business is intended to exempt only routine transfers such as the purchase and sale of company vehicles.  

Mountain States Telephone and Telegraph Company v. Public Utilities Commission, 763 P.2d at 1026 n.2 (Colo. 1988) (Mountain States).  In view of the size of the Yellow Pages publishing assets at issue in that case and the procedural history of the proceeding before the Commission, the court rejected the utility's contention that the sale was in the normal course of its business.
6. The Court affirmed the broad authority of the Commission to regulate and to oversee the activities of public utilities.  It also found that § 40-5-105(1), C.R.S., specifically provides for Commission authorization of an asset transfer prior to the transfer so that the Commission is not placed "in the untenable position of relying on the truth of a utility's representation that the assets in question do not affect its provision of services or the rates charged to ratepayers."  Id. at 1026.

7. The ALJ then reasoned that when examining § 40-5-105(1)(a), C.R.S., in order to discern the meaning of "normal course of business," well-established principles of statutory construction should be used.  One looks to the plain language of the statute, affords statutory language its common and ordinary meaning, and considers whether the statutory construction comports with the purpose of the statute.  See, e.g., Vigil v. Franklin, 103 P.3d 322, 327-28 (Colo. 2004) (discussion of principles of statutory construction).  She concluded that applying these principles to § 40-5-105(1)(a), C.R.S., the proposed sale of the Substation assets is not in the normal course of Public Service's utility business.

C. Public Service’s Exceptions

8. Public Service believes the ALJ’s reliance on Mountain States is misplaced.  It argues that the case is readily distinguishable from the facts of the transaction that is the subject of this docket.  It also believes that the ALJ’s reliance on the frequency with which a particular transaction occurs as a determining factor is also incorrect since nowhere in Mountain States is any reference to the frequency of such transactions as being a determinant of whether the sale was “in the ordinary course of business.”  In the Company’s opinion, to focus on the number of times a similar transaction takes place over a given period of time results in an arbitrary conclusion.  It suggests that the Commission should look to such factors as:  (1) the value of the assets being transferred; (2) the physical attributes of the assets being sold, i.e., are the assets dedicated to provide service to a single customer; (3) applicable tariff language; and (4) the course of conduct and relationship between the seller and the purchaser.

9. Public Service argues that the proposed sale of Substation assets is in the normal course of its business because applicable tariffs "contemplate that customers, not Public Service, will generally own the transmission substation facilities."  Public Service states that Tariff Sheet No. R72 permits the Company "at its discretion, [to] own the substation equipment and charge the customers appropriately.”  Public Service contends that Sheet No. R72 supports its position that its tariff contemplates customer ownership of substation equipment and thus brings the proposed sale within the scope of normal course of business.  It also suggests that Tariff Sheet No. R78 provides that a customer switching from a secondary customer class to a primary customer class may purchase from the Company all facilities on the load side of the primary meter at a mutually agreed upon price.  Public Service contends that its general commercial and industrial tariffs, while not specially addressing the sale of transformers and equipment for transmission level customers, assumes customer ownership of that equipment.

10. The Company also contends that the sale of these assets to Suncor as a normal course of business transaction is consistent with the current Federal Energy Regulatory Commission’s (FERC) policy under the Federal Power Act (FPA).  In the recently enacted Energy Policy Act of 2005, Section 203 of the FPA raised the jurisdictional threshold for assets requiring FERC approval from $50,000 to $10 million dollars.  Public Service did acknowledge that this provision does not go into effect until February 2006.  Lastly, Public Service argues that exempting this sale under § 40-5-105, C.R.S., in no way diminishes the Commission’s jurisdiction or adversely impacts other Public Service customers.

D. Ruling on Exceptions

11. We deny Public Service’s exceptions.  It is true that there is no statute or Commission rule defining ordinary course of business.  While Public Service would have us create a definition in this docket, we believe that this adjudicatory proceeding is an inappropriate forum in which to create what would in effect be a rule applicable to all of the regulated entities in this state.  A proceeding adhering to the requirements of § 24-4-101, C.R.S. et seq., would be more appropriate.

12. Although Public Service believes that Mountain States is distinguishable from this matter, we believe the ALJ properly referenced the Mountain States case.  There, a utility argued that the transfer of its Yellow Pages business was in the ordinary course of business.  Id. at 1026, fn 2.  The Court stated that this argument must fail because the statute “is intended to exempt only routine transfers such as the purchase and sale of company vehicles.”  Public Service argues that Mountain States does not address the frequency of transactions as being determinative.  We believe that the value of a transfer as well as its frequency are factors but not in and of themselves determinative of whether a transaction is within the ordinary course of business.
  To a certain extent, what constitutes a sale in the ordinary course of business depends upon the circumstances surrounding a sale, as well as the potential of the transaction to affect ratepayers.    

13. We also disagree that Public Service’s tariffs may be indicative of the legislative intent behind the statute.  Tariffs are typically not used to interpret legislation.  That a transaction is listed in a tariff does not mean that the transaction is in the ordinary course of business.  

14. Likewise, the language in the contract between Public Service and Suncor is not determinative on the ordinary course of business issue.  That the contract stated that Public Service would obtain all necessary regulatory approvals does not mean such approval is required or not required.  The understanding between two private parties cannot determine the statutory meaning of “ordinary course of business.”

15. Public Service’s assertions with respect to the effects of the transaction on ratepayers have merit.  However, as stated by the Supreme Court, the Commission must be able to review the transaction.  In developing the Public Utilities Law, an important goal of the Legislature has been to protect ratepayers.  An unusual sale of an asset which is directly used in the provision of utility service has many implications which the Commission must be able to consider: how the accounting should be handled; how any gain or loss is treated; how other ratepayers may be adversely affected by the sale; how are the utility’s rates impacted; and, how other utility services are impacted, among others.  

16. Public Service further argues that there is existing protection because of FERC review of this transaction, and this makes Commission review unnecessary.  While FERC review might take into account the effects of the sale upon Colorado ratepayers, the Colorado Legislature wanted the Commission to look at non-routine transactions, and the existence of FERC review does not negate the validity of the statute.  Similarly, that exempting this sale does not diminish the Commission’s jurisdiction or adversely affect other customers does not change the legislative intent of the statute. 

17. Were the Commission to rule that this transaction is in the ordinary course of business, and set forth guiding principles as to when an application is required, we believe that the results would not be to other regulated entities’ satisfaction, and could cause confusion.  However, we acknowledge that it is difficult for a utility to discern, a priori, whether a proposed transaction is within the ordinary course of business.  Therefore, Public Service (or any other regulated entity) may ask the Commission to open a rulemaking for the purpose of determining what the guidelines should be.  We certainly do not wish to entertain hundreds of applications per year for approval of routine transactions, so clarification would probably be helpful.

E. Conclusion

18. For the above reasons, we deny Public Service’s exceptions.

II. ORDER
A. The Commission Orders That:  
1. The exceptions filed by Public Service Company of Colorado on October 31, 2005 are denied.
2. This Order is effective on its Mailed Date
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
November 30, 2005.
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� For example, a sale of equipment to a secondary level voltage customer for a few hundred dollars may be within the ordinary course of business, even though the sale of such equipment is a rare event.





8

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












