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I. BY THE COMMISSION

A. Statement of Issues Before the Commission
1. This matter comes before the Commission for consideration of exceptions filed on November 1, 2005 by YMCA of the Rockies (YMCA or Complainant) to Recommended Decision No. R05-1252 (Recommended Decision).  YMCA also filed a motion to exceed the page limit.  YMCA requests that the Commission issue a decision overturning the Administrative Law Judge’s (ALJ) Recommended Decision which granted summary judgment in favor of Public Service Company of Colorado (Public Service or Respondent) and dismissed the complaint with prejudice.

2. On November 3, 2005, Public Service filed its brief on exceptions to Decision No. R05-1252, and included a motion for shortened response time and Commission action by a date certain.  Public Service requests that the Commission reverse the ALJ’s order that the current Gas Transportation Service Agreement (GTSA) between Public Service and YMCA remain in effect pending a Commission Decision on the Recommended Decision.  Public Service also requests that the Commission issue its decision on or before November 25, 2005.  In Decision No. C05-1347 the Commission shortened response time and granted Public Service’s motion for a Commission Decision on its exceptions by November 25, 2005.  

3. On November 14, 2005, both Public Service and YMCA filed responses to exceptions in accordance with the shortened notice period established in Decision No. C05-1347.  

4. Now, being fully advised in the matter, we deny YMCA’s exceptions consistent with the discussion below.  We further find that Public Service shall continue the status quo provision of service to YMCA pursuant to the GTSA through November 30, 2005.  

B. Background

5. The facility that is the subject of this matter is a camp outside Granby, Colorado known as Snow Mountain Ranch.  It is a campus-like facility, and has at least two dozen buildings which use natural gas.  In 1997 YMCA was a gas sale customer of Public Service.  In that year Public Service actively solicited YMCA to become a Public Service gas transportation customer.  

6. In 1999 YMCA and Public Service signed a Firm Gas Transportation Service Agreement (1999 Agreement) for transportation
 of natural gas to Snow Mountain Ranch.  Thus, YMCA became a gas transportation customer of Public Service.  The 1999 Agreement was terminated near the end of 2000 by consent of the parties because Western Natural Gas, the gas supplier then used by YMCA, went out of business.  Following termination of the 1999 Agreement, YMCA became a sales customer of Respondent with respect to Snow Mountain Ranch.  YMCA's sales customer status continued for a little over one year.  

7. On January 1, 2002, YMCA and Public Service entered into a Firm Gas Transportation Service Agreement - Contract No. 117260 (2002 GTSA) for transportation of natural gas to Snow Mountain Ranch.  Pursuant to this agreement YMCA again became a gas transportation customer of Public Service.  The terms of the agreement, and Public Service's actions with respect to the agreement, were the subject of the Complaint.  

8. The ALJ found that there were three provisions of the 2002 GTSA which were of particular interest with respect to the Motion:  §§ 1 and 5 and Exhibit A.  Section 1 provides:  

Shipper [i.e., YMCA] acknowledges and agrees that gas transportation service provided [under the 2002 GTSA] is subject to the terms and conditions of [Public Service]'s applicable gas transportation tariff as on file and in effect from time to time with the Public Utilities Commission of the State of Colorado (Commission) and such terms and conditions which are incorporated herein as part of this Agreement.  

In addition, § 5 provides:  

Term - Effective Date:  Service [under the 2002 GTSA] shall begin as of January 1, 2002.  Unless otherwise mutually agreed, Firm Capacity Service shall continue through the end of the current Contract Year, and from year to year thereafter until terminated as of the end of any Contract Year by either party upon thirty (30) days written notice.  

Finally, Exhibit A to the GTSA identifies the firm delivery points for the natural gas to be delivered under the agreement.  The ALJ further found that Exhibit A also sets out the monthly Specific Facility Charge for YMCA under the agreement and states "Term of Rate April 30, 2002."  

9. In July 2003, YMCA secured a long-term contract to purchase natural gas from Kerr-McGee Energy Services.  According to the ALJ, YMCA obtained very favorable rates for natural gas under that contract, which became effective on January 1, 2004 and will expire on December 31, 2006.  

10. Public Service refers to its arrangement with YMCA at Snow Mountain Ranch as consolidated metering.  Pursuant to that arrangement, Public Service delivers natural gas to a consolidated meter installed near the boundary of the Snow Mountain Ranch.  The gas is metered at that location and then travels through and by means of Public Service-owned facilities from the consolidated meter to the individual buildings and facilities on the Snow Mountain Ranch campus.  Behind the consolidated meter are approximately 80 individual meters, each of which is located at or near a YMCA-owned building or facility and at the end of Public Service's facilities.  The ALJ determined that this configuration and arrangement have existed at least since the commencement of the 2002 GTSA.  

11. On November 22, 2004, Public Service sent YMCA a written Notice of Termination, that stated as follows:

We have determined that [the consolidated meter] arrangement is inconsistent with the terms and conditions of Public Service's Colorado Public Utilities Commission gas tariff and may be unjustly discriminatory in violation of the Colorado Public Utilities Law.  Public Service hereby gives notice of its election to terminate the [2002 GTSA], and to discontinue this consolidated metering arrangement, effective after the [2002 GTSA]'s contract year now in effect, or May 1, 2005.  

In that letter Public Service also informed YMCA that there were three options available to Complainant: 1) become a sales customer with respect to all buildings and facilities at Snow Mountain Ranch (with service metered at each of the 80 or so meters); 2) secure transportation service for some buildings and facilities at Snow Mountain Ranch by entering into a new gas transportation agreement (with attendant requirements); or 3) authorize the addition of some or all buildings and facilities at Snow Mountain Ranch to a master agreement held by a gas supplier.  Public Service concluded by stating:

[a]ny facilities not served under your own or a third party gas transportation service agreement will be returned to firm gas sales service under Public Service's Rate Schedule CG (Commercial Gas) effective upon the termination of the [2002 GTSA].  Please note that any facility converting from firm gas transportation to CG sales service is required to remain on Public Service sales service for a minimum period of one year before being permitted to return to gas transportation service.  

12. When attempts to resolve this matter proved unsuccessful, YMCA brought the Complaint based upon Public Service's violation of its gas transportation tariffs and its breach of the 2002 GTSA.  In view of the voluntary agreement preserving the status quo, which agreement will expire on October 31, 2005, YMCA continues to receive natural gas transportation service from Public Service pursuant to the 2002 GTSA.  

13. Public Service has on file with the Commission tariffs which govern its natural gas transportation service.  Gas Transportation Terms and Conditions at Sheets T1 through and including T62.  In addition, Public Service has on file Schedule TF which governs firm gas transportation service, the service which YMCA uses.  Firm Gas Transportation Service Schedule TF at Sheets 30 through and including 30H.  Further, natural gas transportation service is also governed by Public Service's Rules and Regulations for Natural Gas Service found in Tariff Sheet R1, et seq.  Should "conflict exist[] between Company's Gas Transportation Terms and Conditions and the Rules and Regulations for Natural Gas Service, the Gas Transportation Terms and Conditions shall control."  Tariff Sheet T1A at General Statement.  Finally, natural gas transportation service is provided in accordance with the Gas Transportation Rules, 4 Code of Colorado Regulations 723-17.  

14. According to the ALJ, the 2002 GTSA is identical to the pro forma Firm Gas Transportation Service Agreement found at Sheet Nos. T26 through T31 of the Gas Transportation Terms and Conditions.  The pro forma Firm Gas Transportation Service Agreement was filed pursuant to Decision No. C00-0801, issued in Docket No. 99S-609G.    

15. Public Service's Gas Transportation tariff defines "Contract Year" as "[t]he period from May 1 through the following April 30 or such other period as specified by Company in the Gas Transportation Service Agreement."  Gas Transportation Terms and Conditions at Sheet T2.  

16. On September 7, 2005, Public Service filed a Motion for Summary Judgment.  The ALJ shortened the response time to the Motion, and on September 13, 2005, YMCA filed its Response in opposition to the Motion.  The ALJ issued the Recommended Decision granting summary judgment, dismissing the complaint with prejudice, and maintaining status quo pending Commission Decision.  

C. Discussion.  

17. Public Service argues that it may terminate the 2002 GTSA at-will and without cause so long as the termination comports with the requirement of § 5 of that agreement.  First, Public Service points out that the terms of the 2002 GTSA are the same as those of the pro forma agreement approved by the Commission and contained in tariffs; and Public Service states that, by terminating the agreement, it is not proposing to change the terms of the 2002 GTSA.  As a result, Public Service asserts that, contrary to YMCA's position on this point, there is no need to obtain Commission approval of the termination of the agreement.  Second, Public Service argues that the termination of the 2002 GTSA is not termination of service to YMCA and cites the options set out in the Notice of Termination (discussed above) as support.  Third, Public Service argues that termination-at-will clauses are enforceable and that the Commission would have required Public Service to change the pro forma agreement to make it clear that termination could occur only for cause if that had been the Commission's intent.  Absent such a stated restriction and in light of the clear language of § 5 of the 2002 GTSA, Public Service urges the Commission to find that its Notice of Termination was properly given.

18. YMCA argues that Public Service cannot terminate service under the 2002 GTSA without cause and that Public Service's reliance on § 5 of the 2002 GTSA is unpersuasive.  In support of this argument YMCA cites tariff provisions which "set forth various conditions for obtaining transportation service," from which Complainant concludes that the cited tariff provisions "clearly require Public Service to provide service so long as these conditions are met."   In addition, YMCA relies on the deposition testimony of Public Service witness Ted L. Niemi, who testified that Public Service is "obligated to serve" if a customer or applicant meets the requirements necessary for service.  Finally, YMCA asserts that the Notice of Termination supports its position because that Notice contains statements setting forth Public Service's asserted "cause" underlying the Notice.

19. In its exceptions YMCA asserts that since Public Service was terminating the GTSA, it should have filed an advice letter with the Commission to obtain approval prior to terminating the service.  YMCA contends that gas transportation service is regulated by the Commission and Colorado consumers are entitled to the protection afforded by this regulation.  Further, the Commission unquestionably possesses the jurisdiction to evaluate whether the reasons Public Service is attempting to terminate service to YMCA are false.  YMCA argues that Public Service's stated reason for terminating the GTSA – that the GTSA is inconsistent with Public Service's transportation tariffs - is false.  Public Service was required to show cause to unilaterally terminate the GTSA. 

20. YMCA requests that the Commission order Public Service to file an advice letter if it desires to terminate consolidated metering arrangements.  In the alternative, the Commission should order a remand for consideration of whether the reasons Public Service provided YMCA for termination were false, and if so, whether the Commission's inherent and express authority should be exercised to prevent Public Service from terminating YMCA's agreement without subsequent approval from the Commission.

21. We agree with the ALJ’s legal analysis regarding the termination of service issue.  We find that the cases cited by the ALJ and the analysis of relevant Colorado contract law in the Recommended Decision are accurate and persuasive.  Additionally, the GTSA contains a specific provision in which either party can terminate the contract after 30 days.  The Commission approved this termination provision when it approved the form contract in Public Service’s tariffs, which contains the pertinent parts of the GTSA at issue here.  We agree with Public Service that it may terminate the GTSA without cause.  

22. We note that, at the time the parties entered into the agreement, either party was free to negotiate the terms of the GTSA, including amending the terms of § 5.  If YMCA’s legal counsel wanted termination only for cause, such a provision would have been attempted to be negotiated into the final agreement between the parties.
  We further agree that Public Service provided proper notice to YMCA with respect to termination.

23. While we are sympathetic to YMCA’s circumstances, we find that the termination provision of the GTSA clearly provides Public Service the option to terminate the contract with sufficient notice and without cause.  We further find that Public Service exercised its option to terminate pursuant to the terms of the GTSA.  However, we note that while Public Service is terminating its service to YMCA under the terms of the GTSA, it still has the duty to continue to provide service to YMCA under the terms of its certificate of public convenience and necessity authority.  Public Service has the obligation to continue to provide service to YMCA, as a customer within its service territory.  

24. However, Public Service is only obligated to provide service under the terms and conditions as stated in its tariffs.  In other words, Public Service must offer to provide Commercial Sales service or Firm Transportation service to YMCA as a replacement for the GTSA, though it may offer terms and conditions that are different from the GTSA in a subsequent transportation agreement, as long as the terms and conditions are consistent with its tariffs.  

25. As a part of the GTSA at issue, Public Service included specific terms and conditions regarding consolidated metering.  We find that Public Service provided these terms and conditions in the normal course of business in executing the pro forma transportation contract, and the consolidated metering offer was not an explicit tariff service.  Therefore Public Service is not obligated to offer this service as a part of future transportation service agreements.  We disagree with YMCA that Public Service must file a tariff and receive approval from the Commission before terminating the service.  

26. While we find that Public Service may terminate the GTSA with proper notice, and did so, we nonetheless find that it is equitable and appropriate to continue the service arrangement under the GTSA through November 30, 2005.  We agree with Public Service that it should not provide service to YMCA under the current GTSA until all Commission rulings are complete on this issue.  Given the facts and circumstances related to the summary judgment ruling, we agree with Public Service that the provision of status quo service should terminate before December 1, 2005.  By doing so, the parties can implement an orderly conversion to other service options.

27. Therefore, we grant Public Service’s exceptions in part and deny YMCA’s exceptions consistent with the discussion above.  Additionally, we grant YMCA’s motion to exceed the page limit on its exceptions.

II. ORDER  
A. The Commission Orders That:  
1. The Motion for Leave to Exceed the Page Limit of the Public Utilities Commission Rule 22(d), in Filing of Its Exceptions, filed by YMCA of the Rockies is granted.
2. The exceptions filed by YMCA of the Rockies on November 1, 2005 are denied consistent with the discussion above.
3. The exceptions filed by Public Service Company of Colorado (Public Service) on November 3, 2003, are granted in part consistent with the discussion above.  
4. Public Service shall continue to provide natural gas transportation service to YMCA of the Rockies pursuant to the Firm Gas Transportation Service Agreement - Contract No. 117260 through November 30, 2005.
5. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Date of this Order.
6. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
November 22, 2005.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners


G:\oRDER\C05-1410_05F-167G.doc:srs
� We find that the ALJ accurately and succinctly detailed the facts and we merely recount the more salient aspects of those factual findings here.


�  As relevant here, Rule 4 Code of Colorado Regulations 723-17-1.3(q) defines "transportation" as "the exchange, fronthaul, backhaul, flow reversal, or displacement of natural gas between a seller [of natural gas] on the one hand and a transportation customer on the other hand using a public utility's pipeline system."  


� This is not to say that Public Service is bound to accept a termination for cause provision; we simply note that there is no evidence in the record that YMCA ever attempted to negotiate such a term.  We also note that there is no suggestion that a termination without cause provision is unconscionable, or that YMCA is an unsophisticated customer.  We further note that the termination without cause provision is not exclusive to Public Service; YMCA also could have availed itself of the clause, and Public Service would be bound to comply.
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