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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R05-0988 (Recommended Decision) filed by the Colorado Telecommunications Association (CTA), the Colorado Office of Consumer Counsel (OCC), and Commission Staff (Staff) (collectively, Joint Exceptors); and Western Wireless Holding Company (Western Wireless).  Now, being fully advised in the matter, we grant the Joint Exceptors’ exceptions in part consistent with the discussion below. 

B. Background

2. On September 17, 2004, CTA filed a complaint against Western Wireless alleging that Western Wireless, as a telecommunications provider designated by this Commission as an Eligible Telecommunications Carrier (ETC) and Eligible Provider (EP), violated the terms of the commitments it made in order to receive such designation. CTA alleges that certain commitments were made in a Stipulation approved by the Commission in consolidated Docket No. 00K‑255T, Decision Nos. R01-19, C01-476, and C01-629.
  The ETC designation made Western Wireless eligible to receive Federal Universal Support Funds (USF), and the designation of Western Wireless as an EP provided eligibility to receive Colorado High Cost Support Mechanism Funds. 

3. More specifically, CTA alleges that Western Wireless violated the approved Stipulation by failing to offer a Basic Universal Service (BUS) Plan for $14.99 in its designated service areas. 

4. Western Wireless agreed in the Stipulation to offer its BUS for $14.99 “. . . as a wireless application based on its existing mobile cellular service in Colorado.”
 The service would use a mobile customer premises unit that a customer would buy or lease. The approximate size of the unit is that of a laptop computer, into which a customer would plug a telephone, facsimile machine, or modem. Western Wireless agreed to make its BUS offering to the public in its designated service areas upon completing its compliance filing with the Commission.

5. Western Wireless made its compliance filing with the Commission on November 8, 2002, thus holding itself out to offer its $14.99 BUS Plan starting on that date.

6. Western Wireless also made a commitment in the Stipulation to “advertise the availability of [the BUS offering] and charges using media of general distribution in accordance with federal and state requirements.”

7. The parties to the Stipulation, Western Wireless, the OCC, and Staff agreed and stated as part of the executed Stipulation that this Commission has the authority to enforce compliance with the Stipulation.

CTA’s Complaint requests that the Commission enforce the Commission-approved Stipulation and take various remedial actions against Western Wireless, including:  1) revocation of Western Wireless’ ETC and EP designations; 2) requiring an accounting and restitution by Western Wireless of all support funds received during the entire period during which Western Wireless had ETC and EP status pursuant to the Commission’s orders; and 

3) Commission review and initiation of an appropriate action regarding annual certification affidavits of Western Wireless that ETC and EP support funds received were used for the required purposes.

8. Staff and the OCC intervened in this Complaint docket stating, among other things, that they were concerned with the issues raised in the Complaint, the effect on the public interest, the regulatory process, and the support funds. 

9. This matter was heard by an Administrative Law Judge (ALJ) on March 7 and 8, 2005.

10. The ALJ issued Recommended Decision, R05-0988, on August 16, 2005.  In the Recommended Decision, the ALJ found that CTA had met its burden of proof by establishing that Western Wireless violated the terms of the Stipulation approved by the Commission.

11. Further, the ALJ found that the evidence established that the major factor in the Commission’s approval of the Stipulation, and therefore the designation of Western Wireless as an ETC and an EP, was the commitment of Western Wireless to offer a $14.99 BUS Plan and to advertise its existence. 

12. The ALJ found that the violation of the Stipulation occurred from November 8, 2002, the date Western Wireless held itself out as a provider of the BUS service, through March 23, 2004, the date the BUS Plan was actually entered into its “Einstein” ordering system.  The ALJ stated that it is less clear as to whether Western Wireless violated federal and state law to justify the remedy of revocation of its ETC/EP status as advocated by CTA, Staff, and the OCC. 

13. As a result, the ALJ ordered Western Wireless to immediately offer, provision, and advertise the $14.99 BUS Plan.  The ALJ further ordered Western Wireless to initiate training programs for its retail employees regarding the existence of the BUS Plan, and to report the BUS “take-rate” information to the Staff.

14. In addition, the ALJ ordered Western Wireless, in consultation with Staff, CTA, and the OCC, to file with the Commission, a plan for reparations to its Colorado customers within 60 days of the Recommended Decision. The plan for the reparations was to cover the period November 8, 2002 through March 23, 2004. 

C. Exceptions

15. We now address the Exceptions to this Recommended Decision filed jointly by CTA, Staff, and the OCC (Joint Exceptions) and by Western Wireless on September 6, 2005.
  

16. The Joint Exceptors state in their filing that they believe the ALJ’s decision is thoughtful, well-reasoned, and supported by the record. However, the Joint Exceptors raise three issues related to the Recommended Decision that they wish the Commission to address.

First, the Joint Exceptors, while generally supportive of the reparations concept suggested in the Recommended Decision, nonetheless argue that the evidence and nature of the harm visited by Western Wireless’ conduct on Colorado consumers, the regulatory process, the wireless carrier’s wireline competitors, and the federal USF status all militate in favor of a revocation of Western Wireless’ federal ETC status. The Joint Exceptors also continue to be supportive of Staff’s recommendation in the docket that, if Western Wireless’ ETC status is not 

revoked, a copy of the record should be provided to the Federal Communications Commission (FCC) and the Universal Service Administrative Center (USAC) accompanied by a recommendation that Western Wireless be ordered to repay the federal USF it improperly received.

17. Should the Commission uphold the ALJ’s decision to impose reparations on Western Wireless, the Joint Exceptors request that the Commission provide the parties with more detail as to what the reparation plan should include. As part of that request, the Joint Exceptors also request the Commission find that three categories of harm exist:  1) harm to the telecommunications consumers of Colorado; 2) harm to the regulatory process; and 3) harm to other providers operating in the subject serving areas. 

18. Secondly, the Joint Exceptors ask the Commission to find that the dates of Western Wireless’ non-compliance were November 8, 2002 through March 7, 2005 rather than March 23, 2004.  The Joint Exceptors state that the mere act of placing the BUS offering in its internal ordering system does not indicate that the BUS was offered or available to the consuming public.  According to the Joint Exceptors, three witnesses testified that during the fall of 2004 the BUS product was not being advertised and was not available when they tried to order it through Cellular One retail outlets and the 1-800 Cellular One telephone number. 

19. The Joint Exceptors point to evidence in the record that supports their position that, not only did Western Wireless fail to advertise the BUS offering during this 28-month period, it concealed the advertising brochures from customers.
  Even as of January 2005, evidence in the record indicates that Western Wireless’ retail sales personnel were unaware of the BUS product and training sessions on this offering that were discussed in internal emails.
  For these reasons, the Joint Exceptors urge acknowledgement by the Commission that the hearing date of March 7, 2005 is the appropriate end date both for Western Wireless’ violation of the terms and conditions of the Stipulation and for any approved and accepted plan of reparations.

20. Finally, the Joint Exceptors ask the Commission to find that Western Wireless not only violated the Stipulation by failing to advertise the $14.99 BUS offering, but violated federal and state law as well. The Joint Exceptors cite § 214(e)(1)(B) of the Telecommunications Act of 1996 (Telecom Act) that requires ETCs to “advertise the availability of such services and the charges therefore using media of general distribution.” The Joint Exceptors believe that it is clear from reading this statute that carriers may only receive universal service support by advertising the availability of and charges for its universal service offerings. This section does not allow an ETC to advertise only certain plans, yet receive support for all its plans, according to the Joint Exceptors.  They conclude that the record clearly shows Western Wireless was not advertising the availability of and charges for the $14.99 BUS offering through the date of hearing, March 7, 2005. 

21. Further, the Joint Exceptors argue that Colorado law requires an ETC to meet the requirements of § 214(e)(1)(B), advertise in publications targeted to the general residential market, and place advertisements in the telephone book.
 The Joint Exceptors conclude that Western Wireless violated Colorado law for the same reasons it violated federal law.

In its exceptions, Western Wireless contends that this matter should be dismissed on jurisdictional grounds because Western Wireless is not a public utility subject to complaint proceedings under 4 Code of Colorado Regulations (CCR) 723-1-61(b).  According to Western Wireless, because it is not a public utility, the Commission is not authorized to adjudicate a complaint against Western Wireless.  Western Wireless recognizes that the ALJ twice denied its Motion to Dismiss this proceeding on jurisdictional grounds, holding that Western Wireless accepted the Commission’s jurisdiction by applying for and stipulating to receive ETC designation.  However, Western Wireless asks the Commission to reverse this finding and dismiss the complaint.

22. Western Wireless also argues that the $14.99 BUS Plan was available for purchase and would have been provisioned between November 2002 and March 2004, had a customer requested it.  Western Wireless asserts that the November 2002 compliance filing identified the BUS offering at the rate of $14.99, the areas where the plan was available, and the applicable local calling areas.  According to Western Wireless, this filing put the public on notice of the availability of the BUS offering.  In discussing this filing, Western Wireless quotes the filed rate doctrine, stating that it “gives each customer official notice what the charge will be if he selects this or that product or service.”  Western Wireless states that the Commission should find that its filing of Agreement Letter No. 1 made the BUS Plan available and justifies dismissal of the complaint. 

23. Further, Western Wireless notes that Mr. James Blundell, who testified on behalf of the company, explained that, even though the BUS offering was not entered in the “Einstein” ordering system until March 2004, if a customer had advised a representative that he wished to buy the BUS Plan, the representative would have escalated that request within the sales department which would have directed the request to the regulatory department to be provisioned.  Further, Mr. Blundell stated that to his knowledge the company had never refused to provision the BUS Plan to a requesting customer.

24. Western Wireless also takes exception to the ALJ’s conclusions regarding advertising.  Western Wireless believes that as an ETC it is not obligated to run specific advertisements for the BUS Plan.  Western Wireless maintains the Complaint did not allege a violation of advertising standards.  The word advertise, according to Western Wireless, cannot even be found in the original Complaint.  According to Western Wireless, when Staff and the OCC intervened, they did not join the case as co-complainants as would be required for them to make additional independent allegations.

25. Western Wireless also contends that § 214(e)(1) does not require all offerings to be specifically advertised. It cites the Universal Service Order,
 where the FCC chose not to impose specific advertising standards, finding that “no additional measures are necessary to implement the advertising requirement of § 214(e)(1)” beyond the terms of the statute itself. Further, in the Virginia Cellular Order, the FCC has reasoned that “because an ETC receives universal service support only to the extent that it serves customers, we believe that strong economic incentives exist, in addition to the statutory obligation, for an ETC to advertise its universal service offering in its designated area.”

26. Western Wireless takes the position that the Commission should find § 214(e)(1) does not require ETCs to specifically advertise each service offering that qualifies for universal service support.  According to Western Wireless, neither Colorado law nor the Stipulation require Western Wireless to specifically advertise its BUS offering. 

27. Western Wireless also maintains that, regardless of the past dispute on this issue, Western Wireless has now responded to Staff’s concerns and eliminated those concerns over this issue on a going-forward basis. 

28. Finally, Western Wireless takes issue with the Recommended Decision to impose a reparations scheme.  Western Wireless states that this finding of necessary reparations is contrary to law and unsupported by facts in this case.  By Western Wireless’ reasoning, the Recommended Decision provides no statutory authority for its proposed reparations remedy and neither CTA nor the intervenors proposed that reparations be awarded. Further, Western Wireless contends that state statutes
 do not authorize the Commission to award reparations in this case, because:  1) the complaint must be filed against a public utility; 2) reparations can only be awarded in favor of a complainant – in this case CTA who has alleged no damages; 3) Congress has expressly preempted states from regulating cellular providers’ rates; and 4) the statute only allows for reparations when a rate charged was excessive or discriminatory.

29. Therefore, Western Wireless requests that the Commission eliminate the reparations provision in the Recommended Decision.

D. Discussion and Conclusions

1. Jurisdiction

30. The initial issue to be determined is the Commission’s jurisdiction regarding this complaint.  Western Wireless argues that we should dismiss the complaint because it is not a “public utility” subject to complaint proceedings under 4 CCR 723-1-61(b) and § 40-6-108, C.R.S.  According to Western Wireless, since it is not a public utility, the Commission is not authorized to adjudicate a complaint against Western Wireless.  

31. While it is true that the Stipulation Western Wireless entered into to receive ETC designation provides that this Commission has authority to enforce the terms of the Stipulation, we find that, more importantly, this Commission derives its authority to make a determination in this matter directly from federal law.  47 U.S.C. § 214(e)(2) of the Telecom Act gives state commissions the primary responsibility for determining ETC designations.  That section provides that a “State commission shall upon its own motion or upon request designate a common carrier that meets the requirements of paragraph (1) as an eligible telecommunications carrier for a service area designated by the State commission.”

32. States are to use the annual certification process for all ETCs to ensure that federal universal service support is used to provide the supported services and for associated infrastructure costs.
  Additionally, it has always been anticipated that state commissions would take the appropriate steps to account for the receipt of high-cost support and ensure that federal support is being applied in a manner consistent with 47 U.S.C. § 254.
  “Where an ETC fails to comply with requirements proposed by the state commission, the state commission may decline to grant an annual certification or may rescind a certification granted previously.”
  It is clear that state commissions have the authority to ensure that an ETC receiving federal universal support is using that support to meet the requirements of 47 U.S.C. § 254(e), as well as to ensure that the ETC has received and is using the support pursuant to its § 254(e) obligations.  Therefore, we find that this Commission has jurisdiction to hear and rule on this matter.

2. Sufficiency of Complaint

33. Western Wireless takes exception to the finding in the Recommended Decision that it failed to advertise the $14.99 BUS Plan as required.  According to Western Wireless, the Complaint in this case failed to allege any violation of advertising standards, only that it was not offering the $14.99 BUS offering in the Colorado Marketplace.  Western Wireless cites Commission Rule 4 CCR 723-1-61(a) which requires that a formal complaint satisfy the pleading standards of 4 CCR 723-1-22, which in turn requires that a complaint must include, among other things, “a clear and concise statement of the matters relied upon as a basis for the pleadings.” 4 CCR 723-1-22(d)(2).  As such, Western Wireless argues that the Commission should hold CTA to its pleading as required by Colorado law and eliminate any finding in the Recommended Decision that Western Wireless violated advertising requirements.

34. On the other hand, the Joint Exceptors take the position that, under Colorado law, a complaint is sufficient if it contains a short and plain statement of the claim showing that the pleader is entitled to relief.
  Joint Exceptors also cite 4 CCR 723-1-61(a), which provides that a formal complaint is required to set forth sufficient facts and information to adequately advise the respondent public utility and the Commission of how any law, order, Commission rule, or public utility tariff provision has been violated.  Under the notice pleading standards followed in Colorado, Joint Exceptors argue that the Complaint contained sufficient information in which to allege that Western Wireless failed to advertise its $14.99 BUS offering.

35. A review of the Complaint illustrates that CTA did indeed provide sufficient information to advise Western Wireless that federal law had been violated by its failure to advertise the $14.99 BUS offering.  For example, at paragraph number 9 of the Complaint, CTA indicates that Ms. Patricia Parker’s pre-filed Answer Testimony on behalf of the OCC addressed Western Wireless’ failure to advertise the BUS offering.  In relevant part, that paragraph states that “…she noted that WW had failed to provide any evidence of advertising or marketing efforts to make potential customers aware of the $14.99 BUS offering.”  Additionally, at paragraph number 11 of the Complaint, CTA states that “WW continues to fail to meet its WW1 Stipulation commitments.  As the accompanying testimony of Mr. Brown indicates, the ‘affordable’ WW $14.99 BUS offering is simply unavailable to Colorado consumers.”  We find that the Complaint provided sufficient information of Western Wireless’ alleged failure to advertise its $14.99 BUS offering and that Western Wireless was or should have been on notice that a failure to advertise was an allegation of the Complaint.

3. Requirement to Advertise

36. Western Wireless maintains that § 214(e) of the Telecom Act does not require all offerings to be specifically advertised.  Rather, Western Wireless maintains that § 214(e) merely states very generally that ETCs must advertise the availability of services and charges in media of general distribution.  Such language, according to Western Wireless does not require that every service offering must be separately advertised.  Additionally, Western Wireless argues that state law does not require that ETCs advertise specific service offerings, nor does the Stipulation require it to specifically advertise every offering that is available.

37. We find Western Wireless’ arguments unavailing here.  The language of § 214(e)(1) is unambiguous.  It states in relevant part: “ … a common carrier designated as an eligible telecommunications carrier … shall be eligible to receive universal service support in accordance with section 254 of this title and shall, throughout the service area for which the designation is received – (A) offer the services that are supported by Federal universal service support mechanisms under section 254(c) of this title … and (B) advertise the availability of such services and the charges therefore using media of general distribution.” Id. (emphasis supplied).  It is clear that an ETC must advertise the services it offers that are supported by Federal universal service support mechanisms.  The $14.99 BUS offering at issue is one of those supported services.  As such, we find that Western Wireless was required to advertise the availability of that service and the charge for that service.  We are unaware of any FCC directive or statement to the contrary that gives an ETC the discretion whether to advertise a service supported by a Federal universal service support mechanism.  We deny Western Wireless’ exceptions on this point.

38. Western Wireless argues that its compliance filing on November 8, 2002 that included a list of the rates, terms, and conditions for the $14.99 BUS Plan and the areas it was available, put the Commission and members of the public on notice of the availability of the plan.  Consequently, Western Wireless contends that no other advertising was necessary.  In support of its argument, Western Wireless invokes the filed rate doctrine, which provides that a utility’s filed rate is the lawful rate.  

39. We fail to see the relevance of the filed rate doctrine in regard to the allegation that Western Wireless failed to advertise the $14.99 BUS Plan.  The lawfulness of a utility’s filed rate has nothing to do with the requirement under § 214(e)(1)(B) for a carrier such as Western Wireless to advertise the availability of its services that are supported by federal universal service support mechanisms.  A nexus between the statutory requirement and the filed rate doctrine simply does not exist as regards an ETC’s advertising responsibilities.  Therefore, we deny Western Wireless’ exceptions here.

40. Further, we agree with the Joint Exceptors that the time period for this violation should run from November 8, 2002 through March 7, 2005, and not end on March 23, 2004 as ordered by the ALJ.  There is ample evidence in this record, including the testimony of three witnesses, as well as internal Western Wireless e-mails that indicate BUS brochures should not be displayed.  Additionally, the BUS product was not on Western Wireless’ website until March 2005.  This indicates that Western Wireless failed to offer or advertise the BUS product until the commencement of the hearing on this matter.  At the very least, we find that Western Wireless was in violation of the public interest portion of the Stipulation approved by this Commission for the total 28 months by not offering or advertising the product.  As discussed above, it is also probable that Western Wireless was in violation of federal law as well.  We defer to the FCC for a determination as to whether Western Wireless was required by federal law specifically to advertise its BUS offering in order to receive support funds. 

41. The appropriate remedy for Western Wireless’ failure to offer and advertise the $14.99 Bus Plan requires consideration of not only the appropriate measures to ensure such non-compliance does not occur in the future, but also a consideration of the public interest relating to those rural customers possibly affected by this outcome.  While the Federal-State Joint Board on Universal Service has indicated that a state commission may decline to grant an annual certification or rescind a certification previously granted (see, Federal-State Joint Board on Universal Service, FCC 04J-1, para. 48 supra), we are hesitant to rescind Western Wireless’ ETC status at this time, fearing unintended consequences to those rural customers who now rely on Western Wireless for their telecommunications needs. 
  

42. However, we also agree with Western Wireless that reparations to Colorado consumers are not an appropriate remedy for these violations.  A reparation plan, including determining the amount, the recipients and method of disbursement would be difficult at best to determine, and does not mitigate the harm to the federal fund itself nor to the violations of the regulatory process.  Additionally, it is not clear to us that reparations pursuant to § 40-6-119, C.R.S., may be awarded in any case.  Reparations under this section require a finding that a public utility has charged an excessive or discriminatory amount for a product, commodity, or service.  As a wireless carrier, federal law is clear that we do not have jurisdiction over such a carrier’s rates.  Therefore, we find that reparations are not appropriate in this instance.

43. Therefore, we find that it is more appropriate to forward our findings here to the FCC, and the USAC, along with the complete record of the matter for a determination as to whether Western Wireless should be required to return ETC funds it received during the period which it failed to offer or advertise its $14.99 BUS Plan, and if so, in what amount.  We find that this Commission does not possess the authority to render such a remedy; however, the FCC clearly has such authority.  We trust that the FCC, in its discretion, will make an appropriate determination under the facts and circumstances of this case.  We shall include an affidavit of our findings here along with the record.  

II. ORDER

A. The Commission Orders That:

1. The Joint Exceptions filed by Commission Staff, the Office of Consumer Counsel, and the Colorado Telecommunications Association are granted in part, and denied in part, consistent with the above discussion.

2. The Exceptions filed by WWC Holding Company, Inc. are granted in part, and denied in part, consistent with the above discussion.

3. The Motion for Leave to Present Oral Argument on Exceptions filed by WWC Holding Company, Inc. is denied.

4. The record of this docket and this instant order shall be forwarded to the Federal Communications Commission and to the Universal Service Administrative Center with a request for review and disposition, consistent with the above discussion.

5. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an Application for Rehearing, Reargument, or Reconsideration shall begin on the first day after the Commission mails or serves this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
October 5, 2005.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners

CHAIRMAN GREGORY E. SOPKIN
SPECIALLY CONCURRING.


III. CHAIRMAN GREGORY E. SOPKIN SPECIALLY CONCURRING:  

1. I agree with the decision above in all particulars except as noted below.  I would find that Western Wireless Holding Company (Western Wireless) was required to advertise the availability of its a Basic Universal Service (BUS) offering at whatever price it was offered.  The Commission has no authority to require the BUS offering to be priced at an "affordable" rate, or at $14.99.  See 47 U.S.C. § 332(c)(3); see also Commission Decision No. C04-0545 (Sopkin, Dissenting), in Docket No. 03A-061T.  Since Western Wireless did not advertise in any respect – price or otherwise – the availability of its BUS offering, it violated federal statute and the Stipulation. 

2. I also would find that Western Wireless did not offer or advertise the BUS product from November 8, 2002 through March 23, 2004, and continued not to advertise the BUS product until March 7, 2005.  However, in my view, the BUS product was "offered" as of March 23, 2004, the date the BUS Plan was entered into the "Einstein" ordering system.
  This minor disagreement does not change the fact that the failure to advertise and offer the BUS product for the dates described was a breach of the Stipulation and violation of federal law.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



GREGORY E. SOPKIN
__________________________________

Chairman
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� Hearing Exhibits 3A, 3B, and 3C.


� Stipulation, Hearing Exhibit 3C, page 5, ¶ 3.


� Stipulation, Hearing Exhibit 3C, page 12, ¶ A.


� Stipulation, Hearing Exhibit 3C, page 5, ¶ 4.


� Stipulation, Hearing Exhibit 3C, page 12, ¶ C.


� Responses to the exceptions were also filed by the Joint Exceptors and Western Wireless on September 20, 2005.


� See Hearing Exhibit 7, series of internal emails.


� See Hearing Exhibit 36, series of internal emails.


� See Hearing Exhibit 11, 4 Code of Colorado Regulations 723-42-7.2.6.


� In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 97-157, ¶¶ 128, 130 (rel. May 8, 1997) (“Universal Service Order”).


� Virginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia,  CC Docket No. 96-45, Memorandum Opinion and Order, FCC 03-338, ¶ 25 (rel. January 22, 2004) (“Virginia Cellular Order”).


� See Colorado Revised Statutes § 40-6-119(1), C.R.S. 


� See In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96045, FCC 04J-1, released February 27, 2004 para. 48 (Federal-State Joint Board on Universal Service), citing Federal-State Joint Board on Universal Service, Ninth Report and Order and Eighteenth Order on Reconsideration, CC Docket No. 96�45, 14 FCC Rcd 20432, 20482-83, para. 95 (1999).


� See Report and Order in CC Docket No. 00-256, 16 FCC Rcd at 11317-18, para. 187 (2001) (Rural Task Force Order).


� Federal-State Joint Board on Universal Service, FCC 04J-1, para. 48, citing Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, CC Docket No. 96-45, 15 FCC Rcd 15168 (2000), 15174, para. 15.


� Citing, Elliot v. Colorado Dept. of Corrections, 865 P.2d 859 (Colo. App. 1993).  


� We also note that Western Wireless’ expenditures of its ETC money are not at issue.  Staff has indicated, and we have forwarded a report to the FCC that Western Wireless has expended its ETC funds in an appropriate manner and therefore recommended that it be certified for 2006.


� To “offer” the service in question is not defined by federal statute.  To “offer” the service must be different than to “advertise” it, otherwise there would be no need to enumerate the two separate requirements.  See 47 U.S.C. §§ 214(e)(1)(A) and (B); Cacioppo v. Eagle Cty. School Dist., 92 P.3d 453, 463 (Colo. 2004) (every statutory word and term should be given meaning).  A loose definition of “offer” would suggest the ability of a customer to actually order and receive the subject product.   Since this could occur when the BUS offering was entered into the “Einstein” ordering system, I would find that the offering occurred as of March 23, 2004.  However, I hasten to add that this is a close question, and the FCC is given deference in interpreting the Telecommunications Act.  Thus, I would readily defer to the FCC’s judgment on this issue, as well as the suitable remedy for the entirety of this matter.    
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