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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Commission Decision No. C05-1103 (Decision), effective October 6, 2005, by Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Vail Summit).  That Decision denied Exceptions to Recommended Decision No. R05-0774 (Recommended Decision), which denied the application for an extension of Contract Carrier Permit No. B-9862. 

2. Under its proposed permit for contract carriage, Vail Summit would have the authority to provide contract transportation service to 46 contracting parties, which are condominium/town home associations containing about 2,161 units.  Service would be provided for residents, guests, and employees of the association.  The proposed contract service allows for call-and-demand service as well as scheduled service.

3. While we agree with several points made by Vail Summit in their RRR, we nonetheless reaffirm our finding that, fundamentally, the service proposed by Vail Summit is not contract but common carriage, and thus deny the RRR.

B. Background

4. On October 27, 2004, Vail Summit filed its Application to provide contract carrier scheduled and call-and-demand service between all points in Keystone, Colorado, defined as all points within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County.

5. Pursuant to the Commission’s Notice of Application, Craig S. Suwinski and Randal Seegers each filed requests to intervene in the docket.  Both requests were granted in Decision No. R04-1541-I, effective December 23, 2004.

6. In Decision No. C04-1368, we granted Vail Summit temporary authority to provide contract transportation services to 46 homeowners associations.  That decision stated that the grant of temporary authority had no bearing on whether Vail Summit’s application for permanent authority, previously filed on October 27, 2004, would be granted.

7. On June 22, 2005, the Administrative Law Judge (ALJ) issued the Recommended Decision, wherein she denied Vail Summit’s Application for Permanent Authority, finding that the proposed services offered were that of common rather than contract carriage.  On July 12, 2005, Vail Summit filed Exceptions to the Recommended Decision and, on September 20, 2005, we denied the Exceptions and affirmed the denial of Vail Summit’s Application.  In the Decision, we specifically upheld the ALJ’s determination that the service offered by Vail Summit is common carrier, and not contract carrier service. 

8. After Vail Summit filed its Exceptions, but before a decision was rendered, in Decision No. C05-0894, we granted Vail Summit’s Application to suspend a portion of its common carrier operations under Certificate No. 20195.  

9. In light of Vail Summit’s certificate of public convenience and necessity suspension, Vail Summit files this RRR.  Intervenor Craig S. Suwinski has also requested permission to file a Reply to Vail Summit’s RRR.

C. Discussion

10. Vail Summit’s chief argument is that the suspension of its common carrier authority renders moot any comparison between Vail Summit’s contract and common carrier services.  Specifically, Vail Summit believes the crux of the Decision is that the services proposed by Vail Summit were not contract carriage because it was not “distinctly different or superior to that of authorized common carriers.”  See, Decision  at ¶ 10 citing, Denver Cleanup Serv. Inc. v. Pub. Util. Com’n, 561 P.2d 1252, 1254 (Colo. 1977).   Vail Summit contends that, since it is the only common carrier authorized to serve the subject territory and that authority has been suspended, there are no operating authorized common carriers against which to compare their proposed contract carrier services.

11. We disagree that the suspension of Vail Summit’s common carrier authority invalidates or obviates the reasoning in our Decision.  Regardless of whether a basis for comparison exists, statutory and common law require that we decide whether the characteristics of any proposed transportation service are properly categorized as contract or common carriage.  § 40-11-101, C.R.S.; Miller Bros. v. Public Util. Comm’n, 185 Colo. 414, 525 P.2d 443 (1974); Denver Cleanup, 561 P.2d at 1252.  The law does not require a comparison between the proposed service and an existing common carrier service in making this determination.  Although our Decision did compare Vail Summit’s proposed service with its existing common carriage service, the comparison, while useful and proper, was neither dispositive nor necessary to our decision. 

12. After considering relevant statutes and case law, we determined that Vail Summit’s proposed service is that of common carriage.  As noted in his Concurring Opinion, Chairman Sopkin stated:

The Commission cannot approve the within application because it is bound by statute and court decision.  Even though no other carrier provides the service in question, the legislature created certain requirements to provide common or contract service, respectively.  Vail Summit has two options: change its service to comply with the law, or, seek a change in the law at the legislature.

We note that to date, Vail Summit has neither changed its proposed service, nor has the legislature changed the law with respect to common and contract carriage.  

13. Denver Cleanup makes clear that the principle statutory distinction between the two types of transportation service is that a contract carrier service is one that is not a common carrier service.  Id. at 1254.  And while we acknowledge Vail Summit’s argument that the definition of contract carriage has never been clarified by legislation or the Commission, nevertheless there is general agreement as to certain characteristics that define contract carriage.  Miller Bros. v. Public Utilities Com’n, 185 Colo. 414, 525 P.2d 443 (1974).  For example: “(1) A contract carrier cannot service the general public; (2) a contract carrier cannot participate in the formal rate-making process of the commission; and (3) a contract carrier cannot interline.  Also, a contract carrier may not advertise in any newspaper, magazine or other publication or otherwise hold itself out to serve the public indiscriminately.”  Id.  See also, Denver Cleanup, 561 P.2d at 1254 (a “contract carrier has an obligation only to his contract customers and has no obligation to others desiring carriage, [while] the common carrier must convey for all desiring its transportation”). 

14. Vail Summit argues that it does not serve the general public, hold itself out to serve the public indiscriminately, or convey its transportation services for all desiring transportation.   We note, however, our previous finding that Vail Summit does not verify whether a person getting on the bus is a paying contract customer or a member of the general public.  Thus, Vail Summit provides transportation services without regard to whether the person waiting for the bus is a paying contract customer.  

15. If Vail Summit does not distinguish between contract customers and the general public that use its scheduled services, it is inevitable that it will serve the general public indiscriminately, and thus fail to conform to those characteristics which would define it as a contract carrier.  Miller Bros., 525 P.2d at 443.  Currently, Vail Summit has not devised any procedure that would identify contract customers from the public in general, nor has it provided signs at bus stop locations that its services are intended for contract customers only.  Vail Summit represents that its transportation services are a resort courtesy for anyone who desires them, hence holding itself out to all who want to use the service.  Clearly, such a practice is not a trait of contract carriage.  Denver Cleanup, 561 P.2d at 1254; Miller Bros., 525 P.2d at 443.

16. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-23-4.1.1, if a carrier proposes contract carriage service, it “shall bear the burden of proving that the service it proposes to provide to potential customers is specialized and tailored to the potential customers’ distinct needs.”  4 CCR 723-23-4.1.
  Vail Summit failed to meet that burden. 

Vail Summit argues that “the ALJ overlooked the fact that the door-to-door call-and-demand service is precisely what makes Vail Summit’s service tailored and specialized to accommodate the distinct needs of its customers.” Decision at 17 citing Exceptions at 8. However, the proposed 20-minute route scheduled service would be applied to all contracting parties, no matter their needs.  This indicates that its schedule service is not tailored to its customers but to the resort’s own scheduling convenience.  While Vail Summit’s call-and-demand service caters to some extent to customers, the scheduled pick-up does not by itself make transportation service contract carrier service.  As noted by the ALJ in her Recommended Decision, “for nearly all riders the proposed contract service would be provided through schedule service; call-and-demand service would be offered during the off-hours.  This indicates that its schedule service is not tailored to its customers.”  Decision at 17.  Although Vail Summit indicates that it will only provide the phone number for call-and-demand services to contract customers, the ALJ found that Vail Summit accepts calls from anyone and will continue to do so in the future without regard to the status of the customer calling.  Decision at 17.  

17. Consequently, we find that Vail Summit has failed to meet its burden of proof to show specialized and tailored services for its contract customers, and has failed to overcome the presumption of common carrier status required under Rule 4 CCR 723-23-4.1. 

18. Mr. Suwinski’s request to reply to Vail Summit’s RRR is denied pursuant to 4 CCR 723-1-92 of the Commission’s Rules of Practice and Procedure.  

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration of Commission Decision No. C05-1103 filed by Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc., is denied consistent with the discussion above.

2. The Request to Reply to RRR filed by Mr. Craig S. Suwinski is denied.

3. The 20-day time-period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 25, 2005.
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� Accord Denver Cleanup Service, Inc. v. Public Utilities Commission, 192 Colo. 537, 541, 561 P.2d 1252, 1254 (1977).
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