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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of an application for temporary authority to extend operations under Contract Carrier Permit No. B-9862 filed by Vail Summit Resorts, Inc. doing business as Keystone Resort, Inc. (Keystone Resort) on October 14, 2005. The services include the transportation of passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.  This application is restricted to providing transportation services for:  (1) Arapahoe Lodge Condominium Association, Inc.; (2) Argentine Condominium Association, Inc.; (3) Buffalo Lodge and Dakota Lodge Condominium Association, Inc.; (4) Chateaux d'Mont Condominium Association, Inc.; (5) Decatur Condominium Association, Inc.; (6) Expedition Station Condominium Association, Inc.; (7) Flying Dutchman Condominium Association, Inc.; (8) The Gateway Condominium Association, Inc.; (9) Hidden River Lodge Condominium Association, Inc.; (10) Homestead/Lodgepole Condominium Association, Inc.; (11) Ironwood Townhome Homeowner Association, Inc.; (12) Jackpine Lodge and Black Bear Lodge Condominium Association, Inc.;  (13) Lakeshore Condominium Association, Inc.; (14) Lakeside Condominium Association, Inc.; (15) Lenawee Condominium Association, Inc.; (16) Lone Eagle Above River Run Condominium Association, Inc.; (17) Montezuma Condominium Association, Inc.; (18) Northstar at Keystone Homeowner Association, Inc.; (19) Pines at Keystone Condominium Association, Inc.; (20) Plaza Condominium Association, Inc.; (21) Quicksilver Condominium Association, Inc.; (22) Riverbank Lodge Condominium Association, Inc.; (23) Red Hawk Lodge Condominium Association, Inc.; (24) Red Hawk Townhomes Homeowner Association, Inc.; (25) Seasons Homeowner Association, Inc.; (26) Settlers Creek Homeowners Association, Inc.; (27) Settlers Creek Townhomes Association, Inc.; (28) Silvermill Condominium Association, Inc.; (29) Ski Tip Ranch Condominium Association, Inc.; (30) Slopeside Condominium Association, Inc.; (31) Soda Spring at Keystone Condominium Association, Inc.; (32) Soda Spring at Keystone, Phase II, Condominium Association, Inc.; (33) Springs at River Run Condominium Association, Inc.; (34) Starfire Townhomes Association, Inc.; (35) Sts. John Condominium Association, Inc.; (36) Tennis Townhomes Condominium Association, Inc.; (37) Timbers on River Run Condominium Association, Inc.; (38) Trappers Crossing Homeowners Association, Inc.; (39) Wild Irishman Condominium Association, Inc.; and (40) Willows at Keystone Condominium Association, Inc.
2. The Commission gave notice of the application on October 31, 2005.

3. Mr. Craig Suwinski filed a petition for leave to intervene by permission on November 1, 2005.
4. Mr. Suwinski filed a motion requesting to withdaw his intervention on November 9, 2005.
5. Vail Summit has authority, under Contract Carrier Permit No. B-9862, to transport passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.  Permit No. B-9862 is restricted to providing transportation services for forty-nine named customers.
6. Vail Summit also has authority, under Certificate of Public Convenience and Necessity (CPCN) PUC No. 20195, to provide scheduled and call-and-demand limousine service between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.  Vail Summit filed an application on June 7, 2005 in Docket No. 05A-248CP to suspend this portion of CPCN PUC No. 20195 from September 1, 2005 through September 1, 2006.  The Commission granted this suspension on July 21, 2005 in Decision No. C05-0894.
7. Pursuant to § 40-6-120(1), C.R.S., the Commission is authorized to grant temporary authority when "there appears to be an immediate and urgent need to any point or within a territory having no carrier service capable of meeting such need."

8. Keystone Resort must meet a two-fold test: first, that there is an immediate and urgent need for the transportation services, and second, that there is no existing carrier capable of meeting the need.  If Keystone Resort fails to meet either test, the application must be denied.

B. Findings of Fact

9. In this application, Keystone Resort proposes to provide scheduled and call-and-demand transportation services to single-family homeowners and resident of various condominium complexes that are within the five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road in Summit County, Colorado.  The majority of the condominium complexes in this area are represented by various homeowner associations.

10. In order to receive the transportation services named in this application, the board of directors of the homeowner association agreed to sign a contract with Keystone Resort.  The term of the contract is one year.  This contract requires that the owner of each home or condominium in each association be assessed a charge of $150 per bedroom.  The individual home or condominium owner does not have the option of not paying the $150 per bedroom charge.  If the condominium owner pays the $150 per bedroom charge, the owner, residents or guests staying at the condominium receive unlimited use of these services.  The owner, residents or guests do not pay an additional fee when they board the vehicles providing these services.

11. Seven letters were submitted in support of this application.  The authors of each of these letters own condominiums in the Keystone, Colorado area.  

12. The authors of these letters include the following statements as support for this temporary authority application:  1) there is a distinct and specialized need for timely and convenient transportation service to and from condominiums to the points within the proposed five-mile radius, especially to and from the Keystone Mountain and the Keystone Lodge and Conference Center;  2) homeowners need to have a transportation system that is designed to maximize efficiency and minimize travel time;  3) Keystone has designed a contract carrier transportation service for the Homeowner Association that is tailored to meet the needs described above;  4) Keystone has indicated it will run a scheduled service, comprised of 20-minute routes, with stops strategically placed in close proximity to the HOA;  5) Keystone has indicated it will offer a door-to-door call-and-demand service in addition to, and as a complement to the scheduled service;  6) the need for the proposed service is immediate and urgent; and  7) the Colorado ski season begins in early November and homeowners need and expect transportation service to and from condominiums to and from points within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, Summit County, Colorado.

13. The Commission received a letter from Richard Upton, President of the Keystone Owners Association (KOA), on November 7, 2005.  In his letter, Mr. Upton states “The KOA was formed in 1997.  Its membership includes 46 condominium, townhome or residence associations located at Keystone Resort.  The 46-member associations are represented at general meetings of the KOA by the presidents of the 46-member associations or their designees.  Governance consists of a nine-person board of directors including the president, vice-president, treasurer and secretary.  We strive to insure all regions of the resort are represented on the board.”

14. Mr. Upton also states “the KOA held an extended discussion of Keystone’s bus plans including financial contributions by our owners that have condominiums, townhomes or houses at the resort at our July 2004 annual meeting.  The discussion was lively.  However, at the close of the meeting, the vote was unanimous to support the resort’s plans.”

15. The Commission also received various types of correspondence from over 25 owners of condominiums in the Keystone area.    The authors of the majority of these letters were opposed to Keystone Resort’s imposition of the $150 charge per bedroom.  The authors of the letters named the following reasons for their opposition to the $150 charge:  1) they only visit the Keystone area for a few weeks a year and therefore had very limited need for the transportation service;  2) they live close to the ski area and rarely use the transportation service;  3) Keystone Resort, by not requiring passengers to present any type of identification before boarding the vehicles providing these services, allows anyone to use these transportation services; and  4) the condominium owners are subsidizing the costs of providing these transportation services to passengers who are not condominium residents or guests.

16. The authors of these letters express legitimate concern regarding the fairness of the assessment by Keystone Resort of the $150 per bedroom charge.  However, the Commission does not assess the reasonableness of contract items as part of its review of contract carrier applications (as opposed to common carrier applications).  Also, the contract in this application is between Keystone Resort and the various homeowner associations, not between the Resort and individual home or condominium owners.  Therefore, the appropriate forum for these individual home or condominium owners to resolve these issues and concerns is with their homeowner associations not with the Commission.

17. The issues expressed by the home or condominium owners as to the manner in which Keystone Resort is currently providing the services named in the application are relevant.  Specifically, Keystone needs to demonstrate that its service is, in actuality, contract, not common carrier service.

18. The Commission finds that the Keystone Resort’s proposal to require passengers to present a pass before boarding the bus resolves the difficulties noted by the homeowners with regard to passenger identification and improper subsidization.  In addition, a properly enforced pass system demonstrates the distinguished and specialized character of the proposed service, and sufficiently differentiates the service from common carrier service.


19.  The Commission finds that the statements made by the authors of the seven support letters do show that an immediate and urgent need exists for the service named in this application.

C. Conclusions

20. Keystone Resort has shown that an immediate and urgent need for the requested transportation services exists, and that there is no other carrier capable of providing the service.

21. Keystone Resort has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

22. This application for temporary authority is in the public interest.

23. Keystone Resort is advised that the grant of a temporary authority creates no presumption that a permanent authority will be granted.

II. ORDER

A. The Commission Orders That:

1. Vail Summit Resorts, Inc. doing business as Keystone Resort, Inc. is granted temporary authority to extend operations under Contract Carrier Permit No. B-9862 for a period of 180 days commencing from the Mailed Date of this Order, with authority as set forth in the Appendix.

2. The request by Craig Suwinski to withdraw his intervention is granted.

3. Keystone Resort shall operate in accordance with all applicable Commission rules and regulations.

4. Keystone Resort shall implement a pass system as described in its supplemental filing and shall enforce such system.  Keystone Resorts shall exercise due diligence to ensure that unauthorized riders do not use its bus service.

5. Keystone Resort shall not commence operation until it has:  (a) filed a tariff, in compliance with applicable Commission rules; and (b) received notice in writing from the Commission that it is in compliance and may begin service.

6. Keystone Resort’s failure to comply with the requirements of this Order within 30 days of its effective date shall void this temporary authority.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 30 days.

7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING
November 9, 2005.
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Transportation of passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.
This temporary authority is restricted as follows: 

This application is restricted to providing transportation services for:  (1) Arapahoe Lodge Condominium Association, Inc.; (2) Argentine Condominium Association, Inc.; (3) Buffalo Lodge and Dakota Lodge Condominium Association, Inc.; (4) Chateaux d'Mont Condominium Association, Inc.; (5) Decatur Condominium Association, Inc.; (6) Expedition Station Condominium Association, Inc.; (7) Flying Dutchman Condominium Association, Inc.; (8) The Gateway Condominium Association, Inc.; (9) Hidden River Lodge Condominium Association, Inc.; (10) Homestead/Lodgepole Condominium Association, Inc.; (11) Ironwood Townhome Homeowner Association, Inc.; (12) Jackpine Lodge and Black Bear Lodge Condominium Association, Inc.;  (13) Lakeshore Condominium Association, Inc.; (14) Lakeside Condominium Association, Inc.; (15) Lenawee Condominium Association, Inc.; (16) Lone Eagle Above River Run Condominium Association, Inc.; (17) Montezuma Condominium Association, Inc.; (18) Northstar at Keystone Homeowner Association, Inc.; (19) Pines at Keystone Condominium Association, Inc.; (20) Plaza Condominium Association, Inc.; (21) Quicksilver Condominium Association, Inc.; (22) Riverbank Lodge Condominium Association, Inc.; (23) Red Hawk Lodge Condominium Association, Inc.; (24) Red Hawk Townhomes Homeowner Association, Inc.; (25) Seasons Homeowner Association, Inc.; (26) Settlers Creek Homeowners Association, Inc.; (27) Settlers Creek Townhomes Association, Inc.; (28) Silvermill Condominium Association, Inc.; (29) Ski Tip Ranch Condominium Association, Inc.; (30) Slopeside Condominium Association, Inc.; (31) Soda Spring at Keystone Condominium Association, Inc.; (32) Soda Spring at Keystone, Phase II, Condominium Association, Inc.; (33) Springs at River Run Condominium Association, Inc.; (34) Starfire Townhomes Association, Inc.; (35) Sts. John Condominium Association, Inc.; (36) Tennis Townhomes Condominium Association, Inc.; (37) Timbers on River Run Condominium Association, Inc.; (38) Trappers Crossing Homeowners Association, Inc.; (39) Wild Irishman Condominium Association, Inc.; and (40) Willows at Keystone Condominium Association, Inc.
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