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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) of Commission Decision No. C05-1216, effective October 5, 2005, filed by Union Pacific Railroad Company (UPRR) and BNSF Railway Company (BNSF).   That Decision dealt with the proposed repeal and re-enactment of all Rules Regulating Railroads, Transportation by Railroad, Rail Fixed Guide ways, Rail Crossings, and Standards for Employment of Class 1 Railroad Peace Officers, as found in 4 Code of Colorado Regulations 723-14, 20, and 26.

2. The proposed repeal and reenactment of the rules is part of a comprehensive effort by the Commission to revise and recodify all of the Commission’s current rules.  The stated purpose of the rulemaking is to update the existing rules; to establish consistency with other Commission rules where possible; to improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulations; and to improve the regulation of proceedings before the Commission.

3. This rulemaking proceeding was opened with Commission Decision No. C04-0586 mailed June 14, 2004.  Notice of the proposed rulemaking was published in the July 12, 2004 edition of The Colorado Register.

4. Commission Decision No. C04-0586 invited interested parties to submit written comments on the rules and to present comments orally at hearing.  Written comments were filed with the Commission by BNSF; UPRR; the Regional Transportation District (RTD);  the City and County of Denver; the Colorado Department of Transportation; the Town of Castle Rock; Douglas County; Colorado Counties, Inc.; the City of Commerce; the City of Grand Junction; the City of Brighton; the City of Trinidad; the Colorado Municipal League; the City of Fort Collins; Mesa County; the County of Boulder; Kyle Railroad Company; San Luis and Rio Grand Railroad, Inc.; the Durango and Silverton Narrow Gauge Railroad Company (Durango and Silverton); the Rio Grande Ski Train; and the City of Arvada.

5. The Administrative Law Judge (ALJ) assigned this matter held hearings on August 16 and 17, 2004; October 21, 2004; and March 16, 2005.  Pursuant to § 40-6-109, C.R.S., the record of the proceeding and a written recommended decision were transmitted to the Commission by Decision No. R05-0479 (Recommended Decision).  The ALJ issued his Recommended Decision on April 29, 2005.

6. On May 17, 2005, we stayed the Recommended Decision pending a review of the recommendations of the ALJ and any timely filed exceptions to the Recommended Decision.

7. Exceptions to the Recommended Decision were timely filed by Durango and Silverton, RTD, and jointly filed by BNSF and UPRR (Joint Exceptions).  A response to the Joint Exceptions was filed by the City of Castle Rock.  

8. In Decision No. C05-1040 (Decision), we granted the exceptions of Durango and Silverton; granted in part and denied in part the exceptions of RTD; granted in part and denied in part the Joint Exceptions; lifted the stay of the Recommended Decision; adopted the proposed rules as modified; and set the effective date for the rules as March 1, 2006.

9. Applications for RRR were timely filed by UPRR and BNSF to the Decision. 

10. Now being fully advised in the matter, we deny in part and grant in part UPRR’s and BNSF’s RRR.

B. Discussion

11. Rule 7301(c) requires that every person to whom the rule applies “shall at all times keep its right-of-way free and clear from all obstruction which substantially interfere with the safe sight distance as determined by the Commission, using the AASHTO sight distance method as a guideline.”  These guidelines require crossings of Class 1 or Class 2 track to be signed with yield signs, and crossings of Class 3 or higher class track to be signed with stop signs.  With regard to this rule, BNSF argues: (1) there is insufficient support for the use of the American Association of State Highway and Transportation Officials (AASHTO) standards in the record; (2) the sight distances listed in the table exceed that which is reasonable and necessary and are in excess of AASHTO’s guidelines; (3) the placement of yield, stop signs, and advance warning signs is the responsibility of the highway authority; (4) it improperly places the cost of providing and installing the stop, yield, and advance warning signs on the railroad; (5) there should not be a blanket program to install stop signs on all Class 3 and higher track passive crossings and corresponding advance warning signs; and (6) there needs to be a grace period of compliance.  

12. UPRR also takes issue with the rule and argues: (1) there was no testimony at the hearing as to the suitability of the AASHTO standard; (2) the AASHTO standard adopted incorporates passenger rail speeds; (3) adoption of the AASHTO standard will affect agricultural interests; (4) the adopted standard will require loss of Colorado forest; (5) there is insufficient time to allow for implementation; and (6) the adopted standard places a burden on railroads that traverse Colorado that is unprecedented in other states in the United States.  UPRR submits that given the possible impact of the current proposed rule, it would be more appropriate to return to the “reasonable” standard.  

13. We agree, in part, with BNSF’s and UPRR’s reasoning.  While the rulemaking proceedings afforded BNSF and UPRR ample opportunity to provide evidence pertaining to AASHTO standards (or for that matter, any other specific standard regarding site distances), we nonetheless recognize the need for additional evidence in the record to adequately evaluate sight distance standards.  Therefore, we remove those references with respect to the sight distances and placement of yield and stop signs and instead replace it with the original language as follows:

(c)
Every person to whom this rule applies shall at all times keep its right‑of‑way free and clear from all obstructions which substantially interfere with the safe sight distance of approaching trains at railroad crossings, railroad-highway crossings, and highway-railroad crossings; provided, however, that:

(I)
This paragraph (c) shall not apply to existing buildings, permanent structures, and natural obstructions other than trees and vegetation.

(II)
This paragraph (c) shall not apply to rolling stock or materials temporarily on the right‑of‑way in connection with switching movements or with the loading or unloading of shipments.

(III)
This paragraph (c) shall not apply to railroad crossings, railroad-highway crossings and highway-railroad crossings, which are protected by automatic signals and gates.  The exception provided by this subparagraph (III) shall only be applicable if such automatic signals and gates are kept free and clear of all obstructions interfering with either:

(A)
the operation of the automatic signals and gates; or 

(B)
the ability of drivers to detect the automatic signals and gates.

14. Should the parties wish to develop numerical site distance standards for crossings, we encourage them to initiate a follow-up rulemaking proceeding, preceded by workshops, to present evidence to justify any proposed numerical standards.  A follow-on rulemaking and workshop will allow all interested parties the opportunity to provide additional testimony and evidence for the Commission to ultimately issue a fair and reasonable decision regarding sight distance.  Consequently, we deny the remainder of BNSF’s and UPRR’s arguments as moot.

II. ORDER

A. The Commission Orders That:

1. The applications for rehearing, reargument, or reconsideration of Commission Decision No. C05-1216 filed by BNSF Railway Company and Union Pacific Railroad Company are granted in part and denied in part consistent with the discussion above.

2. These rules shall be effective April 1, 2006.

3. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules

4. A copy of the rules adopted by this Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. The 20-day time-period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Mailed Date of this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 2, 2005.
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