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I. Adopted Date:  November 2, 2005 BY THE COMMISSION

A. Statement

1. On October 11, 2005, Atmos Energy Corporation (Atmos) filed an application seeking a Commission order granting it a Certificate of Public Convenience and Necessity (CPCN) to exercise franchise rights in the Town of Eaton (Eaton or Town), Colorado.

2. The Commission noticed this application on October 13, 2005 to all interested persons, firms, and corporations.  In addition, Atmos caused notice of this application to be published in The Denver Post on October 7, 2005.  No petition to intervene or notice of intervention has been filed, and thus the application is uncontested.  Accordingly, the application will be determined without a formal hearing in accordance with § 40-6-109(5), C.R.S., and Rule 24 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723‑1. 

3. Atmos  is a natural gas distribution company providing gas sales, distribution, transmission, and transportation service to its retail customers in Colorado, Texas, Louisiana, Kentucky, Mississippi, Missouri, Kansas, Georgia, Iowa, Illinois, Tennessee, and Virginia.

4. Atmos requests that the Commission issue an order granting it a CPCN to exercise franchise rights in Eaton pursuant to Ordinance No. 523, Series of 2005.

5. By Ordinance No. 523, Series of 2005, the Board of Trustees of the Town granted Atmos a 20-year franchise commencing October 25, 2005 and ending October 25, 2025 to provide gas service within Eaton.  

6. It is a prerequisite for a utility wishing to exercise any franchise agreement or privileges entered into with a municipality to first obtain from the Commission, a certificate that public convenience and necessity require the exercise of such right or privilege under § 40-5-102, C.R.S.

7. Applications pursuant to § 40-5-102, C.R.S., allow the Commission to review franchise agreements to ensure that the terms are reasonable and in the public interest.

8. The Commission understands that the utility and the municipality may want to revise the terms established in a franchise agreement at some point in the future and that existing franchise agreements have scheduled expiration dates.  Upon negotiation of a new or amended franchise agreement, we expect the utility to return to the Commission in a timely manner to obtain authorization to implement the provisions of a new franchise agreement.  The Commission has a statutory obligation to review such agreements.

9. Pursuant to the franchise agreement under Ordinance No. 523, Series of 2005, as consideration for the franchise rights granted and in recognition of Atmos’ right to use city streets, Atmos shall collect and remit to Eaton a sum equal to 3 percent of the revenues derived annually from the sale of gas within the Town, excluding the amount received from the Town itself of gas service furnished it. 

10. We find that the franchise is required by public convenience and necessity, and that the terms of the franchise agreement are reasonable and are in the public interest.  However, in the event that issues of revenue requirement, cost allocation, and rate design are implicated by any provision of the franchise agreement, those issues will be analyzed in an appropriate Commission docket.  Approval of the franchise agreement does not constitute approval of, or precedent regarding, any principle or issue in revenue requirement, cost allocation, or rate design in any gas or electric cost adjustment, refund, or rate case dockets.

11. No other gas utility is authorized to provide gas utility service within the areas for which Atmos seeks certificates in this application.

12. Atmos or its predecessor has been providing gas service to residents of Eaton for more than 30 years.  Because the area encompassed by the franchise agreement has previously been served by Atmos, the requirement to provide feasibility studies as set forth in Rule 4 CCR 723-1-55(c)(5), can be satisfied by alternatively utilizing Atmos’ financial statements.  Accordingly, the Commission will grant Atmos’ request that the financial statements submitted as part of this application be accepted in lieu of a feasibility study.

13. Atmos has the financial ability and is qualified and competent to conduct the utility operations sought under its application. 

14. Atmos’ gas tariffs, currently on file with the Commission, will be used for services under this application.

15. The Commission finds that the application is in the public interest and should be granted.

II. ORDER

A. The Commission Orders That:

1. The application by Atmos Energy Corporation for a Certificate of Public Convenience and Necessity (CPCN) to exercise franchise rights pursuant to Ordinance No. 523, Series of 2005, in the Town of Eaton, Colorado is deemed complete and granted.

2. The grant of the CPCN to operate under the terms of this franchise agreement is in the public interest and in accordance with the terms of § 40-5-102, C.R.S.

3. The request by Atmos Energy Corporation to substitute the submitted financial statements as proof of sufficient financial ability to continue to provide utility service as prescribed, in lieu of feasibility studies, as permitted by Rule 4 Code of Colorado Regulations 723-1-55(c)(5), is granted. 

4. This grant of authority shall not be construed as constituting approval of any rate, charge, classification, or any rule, regulation, or practice affecting such rate or service contained or referenced in the franchise agreement.  Approval of the franchise agreement is without prejudice concerning any rate, charge, classification, principle, or issue in revenue requirement, cost allocation, and rate design in any gas or electric cost adjustment, refund, or rate case dockets.

5. The franchise agreement between Atmos Energy Corporation and the Town of Eaton and the rights and obligations therewith is scheduled to expire on October 25, 2025.

6. This Order is effective upon its Mailed Date.

ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 2, 2005.
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