Before the Public Utilities Commission of the State of Colorado

Decision No. C05-1308
Docket No. 03R-528ALL

C05-1308Decision No. C05-1308
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

03R-528ALLDOCKET NO. 03R-528ALL
IN THE MATTER OF THE PROPOSED REPEAL AND RE-ENACTMENT OF THE RULES OF PRACTICE AND PROCEDURE, 4 CCR 723-1.

Order Granting In Part, Applications For
Rehearing, Reargument Or Reconsideration

Mailed Date:  November 2, 2005

Adopted Date:  October 25, 2005

TABLE OF CONTENTS

1I.
BY THE COMMISSION

A.
Statement
1
B.
History
2
C.
Discussion
2
1.
Rule 1103 and 1104.  Personal Information – Collection and Disclosure
2
2.
Rule 1206(f).  Notice
3
3.
Rule 1301(a).  Informal Complaints and Mediation
5
4.
Rule 1302.  Formal Complaints
5
5.
Rule 1405(b).  Discovery
8
6.
Rule 1407(b).  Stipulations
9
II.
ORDER
10

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for rehearing, reargument or reconsideration (RRR) of Commission Decision No. C05-1093, issued September 13, 2005, Lifting Stay and Adopting Rules, In the Matter of the Proposed Repeal and Re-enactment of the Rules of Practice and Procedure, 4 CCR 723-1.  Applications for RRR were filed by the Colorado Office of Consumer Counsel (OCC), and Aquila, Inc., doing business as Aquila Networks – WPC (Aquila).  

B. History

2. Pursuant to Decision No. C03-1399, issued December 18, 2003, the Commission issued a Notice of Proposed Rulemaking (NOPR) that commenced this rulemaking docket regarding its Rules of Practice and Procedure.  The purpose of this docket, as well as dockets in the specific utility groups is to repeal and reenact the current Practice and Procedure Rules and enact a complete replacement set.  

3. This rulemaking was part of a comprehensive effort to revise all Commission rules.  As such, we found it important to coordinate the instant rulemaking with the other repeal and reenactment rulemaking proceedings.

C. Discussion

1. Rule 1103 and 1104.  Personal Information – Collection and Disclosure

4. The OCC indicates that additional language should be included in Rule 1103(a) stating that the utility has an affirmative duty to inform the customer that they are not required to provide their Social Security Number for evaluating creditworthiness or provision of service, and that a customer’s refusal to provide their Social Security Number will not be negatively used against a customer who refuses to provide such information.  Additionally, the OCC requests language informing a customer as to how their Social Security Number will be used or disclosed by the utility.  

5. The OCC also raises again its request that a final Commission Order adopting the Policy and Procedure Rules must either address the Privacy Rules, or order the initiation of a separate Privacy Rules rulemaking Docket, which will be immediately commenced in order to address important consumer privacy issues.

6. While we share many of OCC’s concerns with reference to consumer privacy, we find that amendments we made to these rules in Decision No. C05-1093, along with specific changes in the telecommunications, gas and electric rules, sufficiently address OCC’s apprehension.  For example, in Decision No. C05-1093, we amended the language in these rules to read that a utility may request, but may not require an applicant’s Social Security Number in evaluating the customer’s credit worthiness or in providing service.  Additionally, we included language in the telecommunications, gas and electric rules in addressing applications for RRR, which provides that a utility shall not refuse to provide service to a customer who declines to provide a Social Security Number.  

7. We find that these additional provisions directly address the OCC’s concerns.  We also note that the Policy and Procedure Rules are intended to generally address Commission procedures, while each set of industry specific rules more appropriately addresses in more detail such matters as the use of Social Security Numbers.  As for the OCC’s request that we initiate a separate Privacy Rules rulemaking docket as part of this Order, we decline to do so, as this docket is an inappropriate venue in which to raise these matters.

2. Rule 1206(f).  Notice

8. The OCC argues that notice to customers of rate changes on less than statutory notice (LSN) should include the requirement that the utility be required to place a newspaper notice in addition to providing a bill insert notice to consumers of the rate change.  According to the OCC, consumer notice of rate changes only by legal notice publication will not be sufficient to actually provide notice as is the purported intent of Rule 1206(f).  The OCC maintains that consumer notice of rate changes only by legal notice publication will not be sufficient to actually provide notice to consumers, or more importantly, as is specifically required by § 40-3-104, C.R.S.

9. We disagree with OCC’s arguments regarding this rule.  We note that § 40-3-104(2), C.R.S., which addresses LSN for rate changes, does not prescribe a form of notice.  Section 40-3-104(c)(I)(A), on the other hand, provides that notice for statutory (30 days) notice changes may be made by: 1) publication in a newspaper of general circulation; 2) mailing of notice to each affected customer during the first 20 days of the 30 day period; 3) by bill insert; and 4) upon application by the utility, such other manner of notice as the Commission may prescribe.  The form of notice is at the option of the utility.  Given these provisions, we do not interpret the statute to require notice of an LSN filing by notice in a newspaper of general circulation, as well as by other means such as bill insert, as the OCC asserts.

10. Moreover, it is apparent that a bill insert does not accomplish the purposes the OCC hopes for.  By its very nature, a LSN application for a tariff change is to be accomplished within a period of time less than 30 days.  However, a utility’s billing cycle may not coincide with the time frame in which the tariff change is to go into effect.  Customers receive bills at various times of the month.  While some customers may receive notice of a tariff change through a bill insert prior to its effective date, many other customers will not receive such notice until after the change is effective, defeating the purpose of requiring a bill insert.  We find the current form of the rule requiring notice in a newspaper of general circulation in an ad three columns wide and five inches high sufficient for LSN tariff changes.

3. Rule 1301(a).  Informal Complaints and Mediation

11. While Aquila no longer advocates use of a probable cause standard for informal complaints, it nonetheless recommends that the Commission adopt the objective standard found in §40-6-108(1)(a), C.R.S. for formal complaints.  Aquila recommends that the rule be amended to read as follows:

An informal complaint is an informal, alternative dispute resolution tool used to avoid the costs associated with litigation.  Any person may register an informal complaint with the Commission staff, orally or in writing, expressing displeasure or dissatisfaction with alleging that conduct or an omission of a regulated entity has violated a statute, a regulation in the entity’s tariffs, its price lists, or a Commission rule or order.

(Strike through and italics indicate Aquila’s proposed changes)

12. We deny Aquila’s RRR here.  As we indicated in Decision No. C05-1093, the purpose of the rule is not intended to set a standard.  Rather, it merely codifies current Commission practice regarding informal complaints, which is to document the informal complaint when received by the Commission External Affairs Staff.  The informal complaint process merely sets out a mediation-like method to assist consumers in addressing complaints against utilities in an informal, non-adjudicatory process.  We find it highly doubtful that the average utility customer, when calling the External Affairs Staff, would be able to point to a specific statute, regulation in a utility’s tariff or price list, or a specific Commission rule or order to support his or her complaint.  

4. Rule 1302.  Formal Complaints

13. Aquila takes the position that Rule 1302(f)(I) should explicitly state that the Commission and its administrative law judges have authority to adjust the amount of bonds posted in service discontinuance proceedings.  Aquila is concerned that silence in the rule on this authority will encourage a customer, with an increasingly larger balance due as the case progresses, to argue that the Commission, Hearing Commissioner or ALJ has no power to adjust the amount of the bond because the rule makes no provision for such a process.

14. Aquila proposes language to address its concerns as follows:

If the customer has posted a deposit or bond with the regulated entity equal to the amount in dispute or as otherwise prescribed by the Commission, the amount of which may be increased, or the terms adjusted, by the Commission, Hearing Commissioners or Administrative Law Judge as needed at any time while the dispute is pending;

(Italics indicate Aquila’s proposed changes)

15. While the current language of the rule seems to address Aquila’s concerns, we find that the language proposed by Aquila further clarifies the rule and explicitly provides for adjustment of a deposit or bond which was implicit in the rule language.  Therefore, we grant Aquila’s RRR here and incorporate its proposed language to Rule 1302(f)(I).

16. Aquila also takes issue with the language of Rule 1302(h).  Aquila argues that the Commission must clarify the rule to ensure that the Commission maintains its role as a neutral and fair decision maker when Trial Advocacy Staff brings a formal complaint.  According to Aquila, the rule should delineate that Trial Advocacy Staff is the entity that in actual practice brings and prosecutes a formal complaint proceeding, while the Commission must be the neutral and objective decision-maker.  

17. Aquila indicates that its suggested revisions make clear that while the Commission issues complaints, it is Trial Advocacy Staff which must prepare the complaint, serve the 20-day advisement letter on the utility, and submit the formal complaint to the Commission for a ruling on its threshold validity before the complaint can be issued.  The Commission would determine whether there are reasonable grounds to allow the formal complaint to be issued.  Aquila’s proposed revisions include the addition of (i), (ii), (iii) and (iv) to Rule 1302(h).

18. We agree with Aquila that additional language should be incorporated into the rule to indicate a utility’s right to cure any Trial Advocacy Staff’s alleged violation prior to the issuance of a complaint.  Additionally, we find that language should be included in the rule that maintains the Commission’s role as neutral decision-maker.  However, we decline to integrate Aquila’s language as proposed into the rule.  Rather, we will, using a portion of Aquila’s proposed language as a baseline, include clarifying language in Rule 1302(h) that a notice of a proposed complaint be served on a utility entitling them up to 30 days to cure any violation.  The rule will also include language that, should the utility fail to cure the violation, Trial Advocacy Staff must then present its complaint to the Commission at a Weekly Meeting for a determination whether sufficient cause exists to issue a formal complaint on the Commission’s own motion, pursuant to the provisions of § 40-6-108, C.R.S. and §24-4-104(3), C.R.S.

19. Therefore, we amend Rule 1302(h) to include the following language:

Pursuant to §§ 40-6-108 and 24-4-104(3), C.R.S., the Commission may issue a formal complaint through the following process:

(i)
When trial advocacy staff intends to bring a formal complaint against any regulated entity, the trial advocacy staff shall prepare a draft of the complaint consistent with the requirements of Rule 1302(a).  Trial advocacy staff shall submit the proposed formal complaint to the Commission at its regular Weekly Meeting for approval to advise the regulated entity of the proposed formal complaint pursuant to § 24-4-104(3), C.R.S.  The regulated entity shall have 30 days to cure or satisfy the allegations set forth in the notice of proposed formal complaint.  

(ii)
Should the regulated entity fail to satisfy or cure the allegations set forth in the notice of proposed formal complaint, or fail to request an extension of time to satisfy or cure, within the 30 day period, trial advocacy staff shall submit the formal complaint, along with any responses from the regulated entity, to the Commission for a determination on whether the formal complaint should be issued.  If the Commission determines that the formal complaint fails to satisfy the standards for issuing such complaint pursuant to §§ 40-6-108 and 24-4-104(3), C.R.S. and Commission rules, the Commission shall reject the issuance of the formal complaint.  If the Commission determines that the formal complaint satisfies those statutory standards, the Commission shall, upon its own motion, pursuant to § 40-6-108(1), C.R.S., order the formal complaint to be issued.

(iii)
Upon issuance, the formal complaint will be processed pursuant to the procedures in these rules and the applicable provisions of § 40-6-101, et seq., C.R.S.

5. Rule 1405(b).  Discovery

20. In Decision No. C05-1093, we agreed with Qwest Corporation in part that allowing unlimited discovery could be problematic.  We revised the language of Rule 1405(b) to indicate that, if the number of propounded interrogatories exceed the amount provided for in C.R.C.P. Rule 26(b)(2), the party upon which the interrogatories are propounded shall have 20 days to object or respond to the interrogatories.

21. The OCC takes the position that the technical nature and relatively short time frame for full and final adjudication of Commission cases creates and justifies the shorter discovery objection and response time of 10 days in matters before the Commission.  OCC posits that, to the extent there is any failure to fully respond to discovery in a timely manner if given 20 days to respond or object, as opposed to 10 days to respond or object, it is highly likely to result in prejudice to the propounding party.  

22. Further, OCC argues that if discovery disputes occur, the additional 10 days provided to the responding party under the current version of the rule negatively impacts what is already a relatively short time frame to litigate a matter.  OCC argues that this also negatively impacts obtaining relevant discovery responses in a timely fashion so as to assist a party’s case preparation, prepare testimony, conduct settlement talks, or to litigate the matter to resolution.

23. The OCC contends the additional time frame for responses or objections of 20 days if the number of requests exceeds the Rule 26(b)(2) limit is excessive and asserts that the time frame for discovery responses or objections should be 10 days.  

24. We are not convinced by the OCC’s arguments.  We find that the 20 day time period for discovery requests that exceed the limits of Rule 26(b)(2) is a reasonable compromise to the arguments on exceptions in Decision No. C05-1093.  We find that the technical nature of many proceedings before the Commission justifies and requires the 20 day time period to respond or object, rather than the 10 days as the OCC concludes.  Additionally, we note that parties to matters requiring discovery typically resolve such discovery issues at the pre-hearing conference, where all parties have input into the nature of the subject matter of the hearing and any adjustment of discovery time frames that may be necessary.  Therefore, we deny the OCC’s RRR here.

6. Rule 1407(b).  Stipulations

25. Aquila recommends modifications to the rule to accurately reflect any revisions made to Rule 1302(h) relating to formal complaints or the Commission’s rationale for those revisions.  Aquila argues that clarification will also be necessary if the Commission modified Rule 1302(h) as suggested by Aquila.  

26. Aquila’s proposed language is as follows:

In complaint proceedings initiated by the Commission or Commission trial advocacy staff pursuant to rule 1302(h), a respondent may enter into a consent stipulation with Commission trial advocacy staff.  To enter into a consent stipulation, a respondent shall admit all jurisdictional facts; expressly waive further procedural steps, including a hearing and judicial review; acknowledge that the complaint may be used to construe the terms of the consent stipulation; and agree to the required actions and timelines contained in the stipulation.  The Commission shall enter an order approving, recommending modification as a condition of approval, or disapproving of any consent stipulation.

(Italics indicate Aquila’s proposed language).

27. We agree that Aquila’s proposed language is appropriate given the changes we made to Rule 1302(h).  Therefore, we grant RRR on this matter.

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument or reconsideration of Commission Decision No. C05-1093 filed by the Colorado Office of Consumer Counsel is denied consistent with the discussion above.

2. The application for rehearing, reargument or reconsideration of Commission Decision No. C05-1093 filed by Aquila, Inc. is denied in part, and granted in part, consistent with the discussion above.

3. The Commission adopts the Rules of Practice and Procedure attached to this Order as Attachment A.

4. The rules shall be effective on April 1, 2006.

5. A copy of the rules adopted by this Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with §24-4-103, C.R.S.

6. The 20-day time period provided by §40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
October 25, 2005.
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� Aquila’s proposed language is as follows:


(i)  When the trial advocacy staff intends to bring a formal complaint against any regulated entity, the trial advocacy staff shall prepare a draft of the complaint consistent with the requirements of rule 1302(a), and shall advise the regulated entity of the proposed formal complaint pursuant to the requirements of §24-4-104(3), C.R.S.


(ii)  If the regulated entity fails to satisfy the allegations set forth in the notice served pursuant to §24-4-104(3), C.R.S., the trial advocacy staff shall submit the formal complaint to the Commission for a ruling on its threshold validity before the complaint may be issued.


(iii)  When the trial advocacy  staff wishes to proceed with a formal complaint against a regulated entity, the trial advocacy staff shall submit the formal complaint to the Commission along with any response received from the regulated entity pursuant to §24-4-104(3).  The Commission shall determine whether the trial advocacy staff’s formal complaint complies with the requirements of this rule and the applicable statutes and whether there are reasonable grounds to issue the formal complaint.  If the Commission determines that the formal complaint fails to satisfy these standards, then the Commission shall reject the issuance of the formal complaint.  If the Commission determines that the formal complaint satisfies these standards, the Commission shall order the complaint to be issued, pursuant to Colo. Rev. Stat. §40-6-108(1).


(iv)  After the formal complaint has issued, the complaint will be processed pursuant to the procedures in these rules and the applicable provisions of §40-6-101 et seq., C.R.S.  In any evidentiary hearing on the formal complaint, the trial advocacy staff shall have the burden of going forward and the burden of proof to sustain the claims alleged in the formal complaint.
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