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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of applications for Rehearing, Reargument and Reconsideration (RRR) filed to Decision No. C05-1081 by Aquila, Inc., doing business as Aquila Networks-WPC (Aquila), the Colorado Office of Consumer Counsel (OCC), Public Service Company of Colorado (Public Service), the Colorado Rural Electric Association (CREA), and Tri-State Generation and Transmission Association (Tri-State).

2. The deliberations on the applications for RRR were held on October 19, 2005.  We memorialize our discussions and decisions below.

B. RRR Applications

1. Rule 3000 – Scope and Applicability

3. CREA points out that the rules attached to Decision No. C05-1081 had two incorrect references within rule 3000(b).  Specifically rule 3000(b)(I) lists rule 3002(a)(XVIII) when in fact, according to CREA, it should be rule 3002(a)(XVI) instead.  We agree and grant RRR on this issue.  Next, CREA notes that on exceptions we granted its request that rules 3207(c) through (e) would not be applicable to rural electric cooperatives; however, the attached rules provide that all of 3207, except for rule 3207(b), will apply to rural electric cooperative associations.  CREA seeks a correction so that rule 3207 accurately reflects our ruling.  We grant this requested correction and clarify that only rules 3207(a) and (b) are applicable to rural electric cooperative associations.

4. Lastly CREA requests that given the recent vote by consumers of San Miguel Power Association to opt out of Commission rate regulation, any references to San Miguel within the electric rules should be deleted.  We have reviewed the attached rules to Decision No. C05-1081 and found that there are no references to San Miguel Power Association.  Therefore we deny this request as moot.

5. Tri-State raises an issue regarding the incorrect reference within rule 3000(c).  Specifically rule 3000(c)(I) lists rule 3002(a)(XVIII) when it should be rule 3002(a)(XVI).  We agree and grant RRR. 

6. Tri-State asserts that on exceptions we agreed with its arguments that references to rules 3005(d) and 3005(g) should be deleted since they would be duplicative with federal law; however, we did not agree to delete 3005(e) and (h) because we reasoned that, if a utility was no longer a RUS (Rural Utility Service) borrower, it should nonetheless follow RUS for its Uniform System of Accounts and preservation of records.  Tri-State argues that if it were no longer a RUS borrower it would have to follow the Federal Energy Regulatory Commission (FERC) Uniform System of Accounts and FERC’s preservation of records requirement.  As such, Tri‑State renews its request to delete the two references to rules 3005(e) and (h).  Based on the arguments presented, we grant reconsideration and delete the references to rules 3005(e) and (h).  This effectively deletes the entire rule 3000(c)(II).  The remaining rules in this section will be renumbered.

7. Tri-State’s next request for reconsideration regards rules 3000(c)(III) and 3000(c)(XI), which relate to major event reporting and Least Cost Planning reports.  Tri-State first asserts that the references to rules 3006(e) and (g) within rule 3000(c)(III) should actually cross-reference rules 3006(f) and (h) instead.  We agree and  make those requested changes.

8. Tri-State additionally contends we are working under a fundamental misunderstanding of our authority to require reports from generation and transmission associations.  Tri-State indicates that at our deliberations regarding exceptions to these rules, we were advised that we had broad authority to request any type of reports from not only cooperative electric associations, but also from generation and transmission associations such as Tri-State.  It further argues that the legal authority for this proposition was § 40-9.5-107, C.R.S., which requires cooperative electric associations to file certain information with the Commission, which in turn, specifically references § 40-3-110, C.R.S., that gives the Commission broad authority to request information from utilities.  It is Tri-State’s contention that since neither of these statutes applies to it, the Commission lacks authority to require any reports from generation and transmission associations.

9. We find Tri-State’s arguments here unavailing.  Section 40-1-103(2)(a), C.R.S. provides:

Every cooperative electric association, or nonprofit electric corporation or association, and every other supplier of electric energy, whether supplying electric energy for the use of the public or for the use of its own members, is hereby declared to be affected with a public interest and to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

(Emphasis added).  No exceptions are applicable to subsection (2).  Every cooperative electric association is a public utility, as well as all other electric suppliers.  See,  Western Colo. Power Co. v. Pub. Util. Comm’n, 159 Colo. 262, 411 P.2d 785, appeal dismissed, 385 U.S. 22, 87 S.Ct. 230, rehearing denied, 385 U.S. 984, 87 S.Ct. 500 (1966); Public Service Company v. Pub. Util. Comm’n, 174 Colo. 470, 485 P.2d 123 (1971).

10. Since Tri-State is a generation and transmission association and, as such, a “supplier of electric energy” and therefore a public utility pursuant to § 40-1-103(2)(a), it is further subject to the requirements of § 40-3-110, which requires every public utility to file periodic or special reports, or both, concerning matters about which the Commission is authorized by articles 1 to 7 of title 40 or in any other law to inquire or keep itself informed.  

11. Based on further discussion infra regarding major event reporting (see rules 3250 to 3253), we deny reconsideration on these issues and retain rules 3000(c)(III) and 3000(c)(XI) as rules applicable to Tri-State for major events reporting.  

12. Tri-State’s next point for which it seeks reconsideration is rule 3000(c)(VIII), which addresses incident reporting.  Tri-State contends our reliance on § 40-3-110 is misplaced.  It states that the requirement to file information relating to incidents could expose the utility to unwarranted litigation and liability.    Based on our discussion above in Paragraph Nos. 9 and 10, we deny RRR here and retain rule 3000(c)(VIII) as a rule applicable to Tri-State.

13. The last issue raised by Tri-State is rule 3000(c)(X) which currently includes the phrase “upgrade, uprate or expansion.”  Tri-State argues that, in light of  our previous ruling on exceptions for rule 3206, this phrase should be replaced by the word “extension.”  It also suggests that, for consistency, the title to rule 3206 should strike the word “expansion” and substitute the word “extension.”  We agree with both of these suggested word changes and grant RRR.  As a result, rule 3000(c)(X) will now read:  “Rule 3206 concerning construction or extension of transmission facilities.”

2. Rule 3001 - Definitions

3001(j) – Definition of Distribution Facilities.  

14. Public Service again proposes to change the definition of Distribution Facilities.  In its opinion, this change is necessary in order to more appropriately reflect the line of demarcation between transmission and distribution facilities that was recently decided by the Commission in its most recent Phase II rate case.  In its RRR filing, Public Service correctly points out the awkwardness of including substations in the definition.  We deny this request by rejecting the specific language proposed by Public Service.  However, we modify the definition to address Public Service’s concern.  We find the definition as rewritten is unambiguous since it allows each utility’s tariffs to have the specific details of what constitutes distribution facilities.  The new definition reads:
Distribution Facilities are those lines designed to operate in the area at the utility’s distribution voltages as defined in the utility’s tariffs including substation transformers that transform electricity to a distribution voltage and also includes other equipment within a transforming substation which is not integral to the circuitry of the utility’s transmission system.
3001(dd) – Definition of Transmission Facilities.

15. Public Service also proposes to change the definition of Transmission Facilities.  According to Public Service, this change is necessary in order to comport with its most recent Phase II electric rate case and to be consistent with the line of demarcation used by the FERC to distinguish transmission and distribution facilities.  Based on the definition of Distribution Facilities discussed above, we will grant Public Service’s RRR and adopt its proposed definition for Transmission Facilities.  

16. Tri-State also asks for reconsideration of this definition and the related definition of Distribution Facilities.  Tri-State notes that the current definition for these two terms is not appropriate to Tri-State since it does not maintain tariffs in the same manner as rate-regulated utilities.  Tri-State indicates that it will assume that the reporting requirements of the rules apply to voltages of 69kV and above since that is Tri-State’s policy.  Based on our grant of Public Service’s definition for Transmission Facilities, this should satisfy Tri-State’s concern since the reference to tariffs is omitted in the new definition.

3. Rule 3101 - CPCN for a Service Territory

17. Public Service proposes additional text to rule 3101(a) in order to make the rule more accurately reflect state law and specifically § 40-5-101(1).  We agree with Public Service’s proposed language so that rule 3101(a) now reads:  

A utility seeking authority to provide service in a new service territory shall file an application pursuant to this rule.  A utility cannot provide service without authority from the Commission, unless the utility extends its facilities and service within a city and county or city or town within which the utility has lawfully commenced operations, or the utility extends its facilities and service into territory contiguous to the utility’s facility, line, plant, or system that is not theretofore served by a public utility providing the same commodity or service, or the utility extends its facilities and service within or to territory already served by the utility and the extension is necessary in the ordinary course of business.  

(Public Service language is in italics).

4. Rule 3102 - CPCN for Facilities

18. In paragraph (d), Public Service proposes to strike the words “upgrade” and “uprate” to be consistent with our decision on exceptions.  We note that this language was inadvertently left in and, therefore, Public Service’s request is granted.

19. We note that in the third sentence of rule 3102(c) we inadvertently included language to state a preference for the Bonneville Power Administration’s model for noise modeling purposes.  We acknowledge that the record for this rulemaking is insufficient to determine such a preference. As a result, we will modify the third sentence to read:  “These computer studies shall be the output of utility standard programs, such as EPRI’s EMF Workstation 2.51 ENVIRO Program -- Bonneville Power Administration model.”

5. Rule 3104 - Transfer, Controlling Interest, and Mergers

20. Public Service offers additional language to address our stated concerns in the Order on exceptions regarding:  1) situations where no controlling interest is effectuated by stock transfers, and thus no Commission approval is necessary; and 2) situations where a controlling interest is acquired or obtained and Commission approval is necessary.  We agree with its suggested language and grant RRR   Therefore rule 3104(a) now reads: 
A utility seeking authority to do any of the following shall file an application pursuant to this rule:  transfer a certificate of public convenience and necessity; transfer or obtain a controlling interest in a utility, whether the transfer of control is effected by the transfer of assets, by the transfer of stock, by merger or by other form of business combination; or transfer assets subject to the jurisdiction of the Commission outside the normal course of business..  A utility cannot transfer a certificate of public convenience and necessity; transfer or obtain a controlling interest in any utility; or transfer assets outside the normal course of business without authority from the Commission.

21. Rule 3104(b) now reads:

An application to transfer a certificate of public convenience and necessity, to transfer or obtain a controlling interest in a utility, or to transfer assets subject to the jurisdiction of the Commission shall include, in the following order and specifically identified, the following information, either in the application or in appropriately identified attached exhibits:

22. Rule 3104(c) now reads:

An application to transfer a certificate of public convenience and necessity, an application to transfer assets subject to the jurisdiction of the Commission, or an application to transfer or obtain control of the utility may be made by joint or separate application of the transferor and the transferee.

6. Rule 3105 - Securities

23. Public Service proposes the following changes within this rule:  1) change the word “limitation” to “exception” in 3105(a); 2) change the reference to paragraph (g) to paragraph (h) in rule 3105(a); 3) add the phrase “where the creation of the lien is not related to the issuance or assumption of a security, the application” to the middle of rule 3105(c); and 4) add the words “renew, extend” to 3105(h) in order to properly reflect the statute.  We agree with the suggested language and grant RRR.

24. Therefore rule 3105(c) now reads:

For applications for the creation of a lien on the applying utility's property situated within the State of Colorado where the creation of the lien is not related to the issuance or assumption of a security, the application shall also include, in the following order and specifically identified, the following information, either in the application or in appropriately identified attached exhibits:

25. Rule 3105(h) now reads:

Pursuant to § 40-1-104, C.R.S., a utility may issue, renew, extend or assume liability on securities, other than stocks, with a maturity date of not more than 12 months after the date of issuance, whether secured or unsecured, without application to or order of the Commission provided that no such securities so issued shall be refunded, in whole or in part, by any issue of securities having a maturity of more than 12 months except on application to and approval of the Commission.

7. Rule 3106 - Flexible Regulation

26. Aquila proposes to add the phrase “if available” to rule 3106(b)(VI)
 for the special contract which would be included with an application for flexible regulation.  As an alternative, Aquila states that it would be acceptable if the phrase “when available” were added instead.  Aquila believes the Commission misapprehends what the statute requires to be included in an application and misinterprets the controlling “Competitive Response” statute, § 40-3-104.3 C.R.S.

27. We previously found that the phrase “if available” could be interpreted to allow the utility not to provide the special contract prior to Commission approval, which we found to be problematic.  We now find that because shareholders of the utility absorb any of the discounts offered by the utility to a qualifying customer for a special contract, it may not be necessary to have the final signed contract available in order to approve an application for flexible regulation.  That said, we decline to adopt Aquila’s primary suggestion of “if available” and instead we adopt the “when available” suggestion. We therefore grant RRR on this issue.  In addition to adding the phrase “when available” to rule 3106(b)(VI), we also will add this phrase to the first sentence of rule 3106(c).

8. Rule 3109 - Tariffs and Contracts

28. Public Service proposes language to modify rule 3109(b)(III) in order to conform to our proposed rule 1206(l) of the Rules of Practice and Procedure, see Docket No. 03R‑528ALL.  We agree with the suggested language and grant reconsideration.  Therefore rule 3109(b)(III) now reads:

Unless the Commission orders otherwise, a utility shall be permitted to file new tariffs complying with an order of the Commission or updating adjustment clauses previously approved by the Commission on not less than one days notice.  No additional notice beyond the tariff filing itself shall be required.  

29. Aquila believes the Commission misinterpreted its recommended change to this rule regarding our ability to reject a tariff filing if not in proper form.  Aquila recognizes and agrees with us that we may reject a tariff filing if it deviates from the proper form in a material way.  However, Aquila maintains it is the Commission that has that legal authority to reject a tariff filing, not Staff.  Aquila states that the purpose of its argument on exceptions was to prevent the Staff from rejecting a tariff filing as a clerical function.  It suggests that rule 3109
 be clarified to specify that  the Commission alone, and not the Staff, can reject a tariff filing if it is incomplete.  We believe that rule 3109(d), as written, is clear that it is the Commission and not Staff which can reject tariffs.  Therefore, we deny Aquila’s reconsideration.  We note that within the definition section of these rules, rule 3001, there is a specific and separate definition for the Commission  and  for Staff.

9. Rule 3203 - Interruption of Service

30. Public Service, in paragraph (a), suggests that the phrase “and the readings taken periodically from station meters” was inadvertently retained since the Commission granted Public Service’s exception on this rule.   We agree and grant RRR by removing this phrase.

10. Rule 3206 - Construction or Expansion of Transmission Facilities

31. In paragraph (c), Public Service requests that the words “upgrades” and “uprates” inadvertently left in the rule be deleted.  We grant Public Service’s request.

32. In paragraph (e), Public Service adds clarifying language to the section on noise computer studies.  We agree with the proposed change and grant reconsideration for paragraph (e).  The second sentence would therefore read:  

If the transmission facility has reached the design stage where noise levels can be calculated, the applying utility shall provide computer studies which show the potential noise levels expressed in db(A) and measured at the edge of the transmission right-of-way.  

33. We note that in the third sentence of rule 3206(e) we inadvertently included language to state a preference for the Bonneville Power Administration’s model for noise modeling purposes.  We acknowledge that the record for this rulemaking is insufficient for us to determine such a preference. As a result, we will modify the third sentence to read:  “These computer studies shall be the output of utility standard programs, such as EPRI’s EMF Workstation 2.51 ENVIRO Program  --  Bonneville Power Administration model.” 

11. Rules 3250-3253 – Major Events Reporting

34. Tri-State raises the issue that this rule does not apply to it since the Institute of Electrical and Electronics Engineers (IEEE) standard referenced pertains to distribution systems and Tri-State does not have a distribution system.  Tri-State correctly points out that the manner in which the rule is written gives the impression that it refers to distribution facilities only.  The IEEE standard was used only to provide a definition of “Major Event.”  However, the intent of this rule was to require the utilities to provide outage reports with disturbances on generation, transmission, and distribution facilities that result in loss of load.  While loss of load is usually associated with outages of distribution facilities, there are times when generation and transmission outages may be the cause of some of the loss of load, which may affect a larger area and larger load magnitude than a distribution outage.  Loss of load is a reliability concern to the Commission, thus, we need to be informed of when it happens and the initiating cause of a generation, transmission, or distribution outage/disturbance. 

35. Generation and transmission outages as a general rule do not result in loss of load.  However, when loss of load does occur, it typically points to a significant event more serious than a distribution disturbance.  To reflect a greater significance than a distribution disturbance, a loss of load greater than 10MW was identified as a lower limit and basis for reporting for generation and transmission outages.  The reasoning for establishing the greater than 10MW number is as follows:  a) The 10MW is consistent with the 10MW associated with a certificate of public convenience and necessity determination for a generation addition per rule 3205;  b) It is also reflective of some transmission substation loads in the rural areas of Colorado; and  c) It is consistent with the maximum normal design loading of a primary feeder in the Denver-Boulder area, the outage of which is a significant disturbance.

36. The duration of an outage is an important qualifier of the outage.  Electric service interruptions are usually divided into two duration categories: momentary and sustained.  Traditionally, momentary interruptions have been defined as interruptions of 60 seconds or less, and sustained interruptions have been defined as interruptions of more than 60 seconds.  Momentary interruptions include switching of electric lines and non-persistent outages that are reenergized by automatic re-closing devices.  These momentary interruptions may occur so rapidly that customers do not have time to notify the utility of the outage, and the outage may not be recorded by a Supervisory Control and Data Acquisition (SCADA) system.
37. Often, switching or re-closing will produce several sequential momentary interruptions within a few minutes.  IEEE recently adopted IEEE Standard 1366-2003, the IEEE Guide for Electric Power Distribution Reliability Indexes.  To better classify these sequential momentary interruptions, the standard defines a “momentary interruption event” as one or more momentary interruptions occurring within a five minute period and redefines “sustained interruption” as any interruption that is not part of a momentary interruption event, i.e., an interruption of more that five minutes.

38. Since most electric service interruptions last either less than 60 seconds or more than 15 minutes, this redefinition of a sustained interruption has very little impact on electric reliability statistics.  For the purpose of reporting for this rule, we define a sustained electric service interruption as an interruption of more than five minutes or 300 seconds.  Consequently, we deny Tri-State’s specific request for reconsideration and adopt a new rule for major event reporting.

12. Rule 3303 - Meter Testing Equipment and Facilities 

39. Public Service notes that, based on our prior ruling which removed the steam rule from within the electric rules, we overlooked an inclusion of the phrase “or steam consumed” in rule 3302(b)(II).  We acknowledge the oversight and grant reconsideration by deleting this phrase.

13. Rules 3305 - Meter Testing Upon Request

40. Public Service suggests in its RRR to add the sentence:  “To be a qualified meter testing facility, the testing facility must be capable of testing the meter to meet all meter standards and requirements required by these rules” to the end of rule 3305(b).  Public Service indicates that its proposed language makes it clear that the independent testing facility would be required to follow the same testing equipment, test standards, and facility requirements that the utility must follow.  We agree with the suggestion and grant reconsideration by including the additional sentence to rule 3305(b).

14. Rule 3400 - Applicability

41. In its RRR, Public Service suggests certain language changes that would codify  the Commission’s intent to apply the billing and service portion of the rules (3400 – 3410) only to residential, small commercial and agricultural customers.  We note that Public Service did not extend any definition for “small commercial” or “agricultural” customer in its pleading, and none exists elsewhere in the proposed rules.  In our order on exceptions, we indicated that we would not attempt to create in rule “…a surgically precise division…” between these customer classes.  However, we adopt alternative language that achieves Public Service’s objective, clarifies the Commission’s intent, and provides direction without creating undue ambiguity.  For these reasons we grant Public Service’s RRR by modifying the rule to read:

Rules 3400 through 3410 apply to residential customers, small commercial customers and agricultural customers served pursuant to a utility’s rates or tariffs.  In its tariffs, a utility shall define “residential,” “small commercial” and “agricultural” customers to which these rules apply.  The utility may elect to apply the same or different terms and conditions of service to other customers.

42. Aquila reiterates its original position that the billing and service portion of the rules should only apply to the residential class of customers, however it extends no materially new argument other than its agreement with Chairman Sopkin’s dissent in our Order on exceptions.  We deny Aquila’s RRR.  Chairman Sopkin, in voting on this matter, renews his original dissent to these portions of the rules as set forth in his dissent in the Order on exceptions, but, short of Commission agreement to the dissent, agrees that the modified Rule 3400 is preferable to the originally proposed Rule 3400 of the NOPR.

15. Rule 3401 - Billing and Information Procedures

43. The OCC, in its RRR application, requests we include or reinsert certain language in rule 3401(a) that would inform customers, among other things, that a utility is regulated by the PUC, and how to contact the PUC in the event of a dispute.  We are not compelled by this argument given our inclusion of notification requirements in rule 3004(e).  We therefore deny this request.
16. Rule 3402 - Adjustments for Meter and Billing Errors

44. OCC requests modification of the timeline in rule 3402(a)(IV) to be consistent with that found in rule 3402(a)(III), and limit utility’s ability to “look back” to collect for errors to a period not greater than six months.  We agree and grant the OCC’s RRR.

45. The OCC also argues that rule 3402(a)(II) only allows a customer to obtain a 50 per cent credit on over-billing errors of the nature described within the rule.  We are convinced that the calculation takes into account the concept of a gradual failure of a meter over a period of time and, as a result, we maintain 50 per cent calculation as a means of estimating the actual amount owed to the customer or utility.  As such, we deny this request for reconsideration.

46. The OCC also requests the inclusion of an interest payment due whenever a utility has over-billed a customer and a refund is due.  We note that the OCC asks for no such symmetrical calculation of interest payable in the event a utility has under-billed a customer.  We find that this requirement would be onerous, and would result in little actual benefit to a consumer in the context of a typical billing error.  Therefore we deny RRR on this issue.

17. Rule 3403 - Applications for Service, Customer Deposits, and Third-Party Guarantee Arrangements

47. The OCC argues that the Commission should insert limitations on the use of credit scoring as a practice of determining creditworthiness based on testimony of its expert witness, already considered  in these proceedings.  We find no new compelling arguments here and deny, in part, RRR with respect to the use of credit scoring.  

48. The OCC’s concerns do, however, bring to our attention that the use of a customer’s Social Security Number is not clearly addressed.  We find that a utility should not be able to require a customer to provide a Social Security Number to obtain service.  For this reason we grant, in part, the OCC’s request and add the following language to rule 3403(e):  “All utilities requiring deposits shall offer customers at least one non-cash alternative that does not require the use of the customer’s Social Security Number, in lieu of a cash deposit.”  We note that the remainder of the rule is sequentially re-lettered appropriately.

49. In reviewing the language approved in our Order on exceptions regarding rule 3403(g), we found a discrepancy with the language contained on the same subject of third-party guarantee withdrawal at 3403(n)(VI).  We approved Aquila’s exception addressing the possibility of a third-party guarantor withdrawing a guarantee before the customer of record had established adequate credit.  It is our intent here to make consistent the two rules.  Therefore, rule 3403(g) shall now read:

No utility shall require any security other than either a cash deposit to secure payment for utility services or a third-party guarantee of payment in lieu of a cash deposit.  In no event shall the furnishing of utility services or extension of utility facilities, or any indebtedness in connection therewith, result in a lien, mortgage, or other security interest in any real or personal property of the customer unless such indebtedness has been reduced to a judgment.  Should the guarantor terminate service or terminate the third party guarantee before the customer has established a satisfactory payment record for 12 consecutive months, the utility, applying the criteria contained in its tariff, may require a cash deposit or new third party guarantor.

18. Rule 3405 – Service, Rate and Usage Information

50. The OCC indicates in its pleading that rule 3405(a) fails to identify rate change as one cause for customer notification.  We agree with the OCC and grant reconsideration.  Consequently, we modify the rule to read:  “A utility shall inform its customers of any change proposed or made in any rate, term or condition of its service, if that change or proposed change will affect the price or quality of the service provided.”

19. Rule 3407 - Discontinuance of Service

51. Public Service takes issue with the 15-day disconnect notice period, noting that it is a change from the current ten-day notice.  We  changed bill due dates and notice periods from 10 to 15 days throughout the recodification of all energy, water, and telecommunication rules to achieve our goal of creating consistency.  As such, we deny Public Service’s reconsideration.

52. The OCC requests a “stay of execution” period for disconnections during the course of a customer’s informal complaint about disconnection to the PUC.  We note that customers already have this relief available to them by requesting an interim order through the formal complaint process, should a disconnection be inevitable before the conclusion of an informal Commission inquiry.  For this reason we deny the OCC’s RRR on this rule.

20. Rule 3500 - Definitions

53. Public Service continues to be concerned that by including the words “or offered to” in the definition of Activity, we have unintentionally and inappropriately expanded the scope of the cost allocation and assignment rules to transactions between Colorado utilities and unrelated entities.  In Public Service’s opinion, because:  1) the terms “allocate”, “allocated” and “cost allocation” have been defined to include the distribution of joint and common costs “to or from” more than one activity or jurisdiction, and 2) the definitions and descriptions of the Cost Allocation and Assignment Manual (CAAM) and the Fully Distributed Cost (FDC) Study also make it clear that the rules govern allocation and assignments of costs to and from and between and among the utility and its nonregulated divisions and affiliates, the definition of “Activity” need not include the words “or offered to.”  We agree with the arguments presented by Public Service and grant RRR.

54. The next definition Public Service proposes to modify is CAAM.  It states that in order to have consistency between the definition of CAAM and the description of the CAAM contained in rule 3503(a), the word “calculation” be changed to the phrase “cost assignment and allocation.”  We agree with Public Service’s reasoning and grant RRR.

21. Rule 3501 - Basis, Purpose and Statutory Authority

55. Aquila notes that while our decision on exception indicates a recognition that  the Commission has no authority to order a utility to revise its cost allocations in other jurisdictions or states.  Aquila still recommends that the rule be clarified to include the rationale that was stated in the decision, which acknowledged that the Commission does not have authority to establish or change cost allocation in other jurisdictions.  We agree with request for clarification and grant reconsideration.

22. Rule 3502 - Principles

56. Public Service indicates that it is deeply concerned about our discussion of rule 3502(c)(V), the Residual Principle, and the implication that the use of a general allocator would not be appropriate to allocate any portion of corporate governance costs for any other cost pool of like administrative and general costs.  Public Service asserts that for years Xcel Energy has used United States Security and Exchange Commission (SEC)-approved general allocators to allocate the residual of various categories of administrative and general costs that originate in Xcel Energy’s service company.  According to Public Service, in order to be consistent with SEC guidelines, it attempts to directly assign at least 80% of such costs.  However, Xcel Energy allocates the remaining 20% using a variety of SEC-approved three-factor and two-factor general allocators that the SEC has agreed bear cost causative relationships to the type of costs being allocated.  It states that neither the Commission nor its Staff has challenged or questioned the use of such three-factor or two-factor allocators.  Public Service contends that it is improper in the context of this rulemaking and without consideration of the specific facts and circumstances for us to prejudge the question of whether a general allocator can appropriately be used to allocate a portion of corporate governance costs for any other cost pool.  In conclusion, it seeks reconsideration and elimination of that portion of our Order on exceptions, in paragraph 126, which suggests that it would be inappropriate to use a three-factor general allocator to allocate that portion of corporate governance costs that have not been directly assigned or for any other cost pool.  

57. Within paragraph 126, we stated:  “We disagree with Public Service’s contention that cost pools could be used for large dollar items.”  First, we agree with Public Service that this rulemaking docket is not the proper forum to make a determination regarding whether a general allocator can be used because the record is inadequate.  Second, we also agree with Public Service that for situations such as its holding company structure, which utilizes SEC-approved allocators, three-factors and two-factors may be appropriate for large dollar items.  Therefore, we find that the above discussion adequately addresses Public Service’s concern and therefore grant RRR on this issue.

58. Aquila believes that adopted rule 3502 lacks adequate rationale for equating regulated non-jurisdictional activities with regulated services.   It suggests that the adopted rule be clarified to strike references to “non-jurisdictional regulated activities.”  We note that the only instance of where the phrase “non-jurisdictional regulated activities” appears within this rule is rule 3502(g).  We adopted this rule because we believe it would lessen the burden on utilities in complying by allowing them to classify, for cost allocation purposes, services that are regulated by another state or agency.  Thus, instead of having to provide multiple columns for each of the other states in which the utility operates, a utility could consolidate all of the other states’ figures into a single column.  For example, this could result in a presentation of figures where there would be a column of numbers for its Colorado operations, a column of numbers for its FERC operations, a column of numbers for all its operations in other states, and a final column for total company.  

59. We also reiterate in this decision that we are not attempting to extend our regulatory authority or jurisdiction by dictating how costs should be assigned or allocated in other states or jurisdictions.  Therefore, with the clarification above, we deny Aquila’s reconsideration on this issue.

23. Rule 3503 - Cost Allocation Manuals

60. Aquila believes we have erroneously concluded that it is acceptable and not unduly burdensome on a utility to have to file a waiver application regarding the CAAM and FDC Study required under rule 3503(d).  It goes on to state that it makes no sense for it to file an additional CAAM within 180 days of the effective date of the rules or alternatively to force Aquila to file a waiver petition when we already established Aquila’s next CAAM filing schedule in Decision No. C04-0999.  Accordingly, Aquila asks that rule 3503(d) be clarified to exempt Aquila from the filing requirements.  We deny this request.  We find it problematic to craft rules with specific exemptions for specific utilities.  Finally, we do not find that filing a waiver requirement is burdensome on a utility.

61. Next, Aquila seeks reconsideration of rule 3503(h) that requires the filing of a FDC Study simultaneously with the filing of its new CAAM.  Aquila states that it is very concerned that this approach present an opportunity for unfairness or abuse, as Commission Staff or other parties to the CAAM approval docket could utilize an “ends justifies the means” approach to manipulate cost allocations to effect their preferred results, which would arbitrarily prejudice the financial results when the utility does in fact file a rate case.  Aquila believes there is no real benefit to the Commission or its Staff in obtaining an FDC Study from a utility with hypothetical values for the allocation of costs when there will be no impact on rates.

62. We deny this request.  First, as it specifically relates to Aquila, it has already agreed by settlement to conduct a workshop on its CAAM and FDC Study, thus there should be no additional cost for Aquila to initially comply with these rules (i.e., rule 3503(d), which requires Aquila to file a CAAM and FDC Study within 180 days of the rules).  Furthermore, Aquila did not present any new argument which causes us to alter our previous ruling requiring the simultaneous filing of a CAAM and a FDC Study.

24. Rule 3504 - Fully Distributed Cost Studies

63. Public Service suggests two possible deletions within this rule.  Its first suggestion removes the words “regulated and unregulated” from rule 3504(b).  Public Service believes that the use of the terms “regulated” and “unregulated” to modify the term “assigned and allocated costs” does not accurately describe costs as either being “regulated” or “unregulated.”  Instead, it believes that it makes sense to describe the services provided by a utility as either “regulated” or “unregulated.”  We agree with Public Service’s conclusions and grant RRR.

64. The second suggested deletion by Public Service removes the word “total” and adds the word “non-regulated” to rule 3504(d)(III).  Public Service is concerned that, by including the word “total” in the phrase “Provide the test year total dollar itemized amounts…,” the performance of a full-blown class costs of service study showing the allocation of costs to each regulated service as part of its FDC Study would be required.  Additionally, Public Service believes that the Commission does not require a detailed class cost of service study so long as the utility presents the itemized amounts of revenues, expenses, assets, liability, and ratebase assigned and allocated to each regulated and unregulated division and to each unregulated activity.  We agree with Public Service’s suggested changes and grant RRR to rule 3504(d)(III).  Therefore rule 3504(d)(III) now reads:

Provide the test year dollar itemized amounts of revenues, expenses, assets, liabilities, and ratebase assigned and allocated to each Colorado division and non-regulated activity; the itemized amounts assigned and allocated to the Colorado utility for regulated activities; the itemized amounts assigned and allocated to the Colorado utility for Colorado nonregulated activities; and the itemized amounts assigned and allocated to other jurisdictions.

65. Aquila seeks reconsideration of rule 3504(d)(III) in that this rule would require a utility to provide “itemized amounts assigned and allocated to other jurisdictions.”  It believes that this rule is a clear contravention of Tenth Amendment police powers and our own legal conclusions in this docket.  Aquila suggests that we could easily alleviate this constitutional infirmity and internal conflict by simply requiring that a utility provide Colorado cost allocation numbers and total cost allocation numbers.  As discussed infra within rule 3502,  it is important for the Commission to see the amounts allocated to other states so that we have assurance that the sum of the various amounts allocated to Colorado and other states agree with the total amount of company costs.  Through this approach, we and the public can be assured that all costs are accounted for and just and reasonable rates can be established.  We again state that this rule is not intended to and does not extend the Commission’s authority or jurisdiction.  With this clarification, we deny Aquila’s RRR on this rule.  

25. Rule 3900 - Applicability

66. Public Service adds clarifying language at the end of the paragraph to make this rule consistent with the recent Commission ruling in Docket No. R05-112E, Rules Implementing Renewable Energy Standards wherein we adopted the FERC standard model for interconnection included in its Order No. 2006 in FERC Docket No. RM02-12-000.  We agree with Public Service’s suggested clarification and grant RRR.

26. Rule 3902 - Avoided Costs

67. Public Service notes that in our Order on exceptions we accepted its proposed rule change to rule 3902(c).  However, in the attached rules we appended Public Service’s rule change to rule 3902(a).  It corrects this inadvertent error within its RRR application.  We agree with Public Service’s change and grant RRR. 

27. Rule 3912 - Submission of Design Information by a Qualifying Facility

68. Public Service adds an introductory note to this rule in order to make it consistent with the recent Commission ruling in Docket No. R05-112E, Rules Implementing Renewable Energy Standards wherein the Commission adopted the FERC standard model for interconnection included in its Order No. 2006 in FERC Docket No. RM02-12-000.  We agree with Public Service’s suggested clarification and grant RRR.  We change the note to comprise rule 3912(a) and re-letter the remaining paragraphs in this rule.

28. Rule 3913 - Conferences between a Utility and a Qualifying Facility

69. Public Service adds an introductory note to this rule to make it consistent with the recent Commission ruling in Docket No. R05-112E, Rules Implementing Renewable Energy Standards wherein the Commission adopted the FERC standard model for interconnection included in its Order No. 2006 in FERC Docket No. RM02-12-000.  We agree with Public Service’s suggested clarification and grant RRR.  We change the note to comprise rule 3913(a) and re-letter the remaining paragraphs in this rule.

29. Steam Rule 8002 - Applications

70. According to Public Service, rule 8002(b)(IX) does not make sense because the introductory cross-reference is to non-existent subparagraphs in rule 8002(a).  It believes this was a drafting error.  Within its RRR, Public Service suggests the removal of the phrase “for applications listed in subparagraphs (a)(I), (II), (III), (V), and (VI) of this rule.”  We agree with this deletion and grant RRR.

II. ORDER
A. The Commission Orders That:

1. The Commission adopts the Proposed Rules Regulating Electric Utilities, Regulating Cost Assignment and Allocation for Gas and Electric Utilities, and Regulating Master Meter Operators attached to this Order as Attachment A.

2. The Commission adopts the Proposed Rules Regulating Steam Utilities attached to this Order as Attachment B.

3. The rules shall be effective on April 1, 2006.

4. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

5. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

6. The 20-day time-period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
October 19, 2005.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners

CHAIRMAN GREGORY E. SOPKIN
CONCURRING, IN PART,
DISSENTING, IN PART.

COMMISSIONER CARL MILLER
CONCURRING, IN PART,
DISSENTING, IN PART.




G:\YELLOW\C05-1298_03R-519E_04R-003EG_04R-170EG.doc:lp
CHAIRMAN GREGORY E. SOPKIN CONCURRING, IN PART, AND DISSENTING, IN PART  

C. Chairman Sopkin’s Dissent Regarding the 3400 Series of Rules

1. I dissent from the Commission’s decision that a host of rules designed for consumer protection should apply to business and commercial customer classes.  These rules increase costs and uncollectible accounts for utilities, which are ultimately borne by other ratepayers who act responsibly.  While there are reasons to provide extraordinary protections to unsophisticated residential customers who need energy as a basic necessity for their homes, those who run a business, regardless of size, should be responsible enough to pay their utility bills on a timely basis.

2. Specifically, I do not believe the proposed rules concerning billing, customer deposits, third-party guarantees, and installment payment plans should apply outside of the residential context.
  Residential customers need electricity and natural gas service to live in their homes.  By contrast, business and commercial customers need energy to stay in business, which, while important, does not justify increasing costs that are ultimately borne by all ratepayers.  Put simply, why should one customer who pays his or her bills on time pay for the bills of a business customer who does not or cannot?  Or, why should the general body of ratepayers be responsible to try to ensure that commercial customers do not go out of business? 

3. For example, if a business customer fails to pay its monthly energy bill of, say, $3000,
 the proposed rules allow the customer, after it receives a disconnection notice, to pay only ten percent of the bill, and then receive a six-month installment plan to pay the remaining $2700.  If the customer then fails to pay the next monthly bill of $3000, while the utility can ultimately disconnect the customer, at least $5700 would remain unpaid.  If, as often occurs, the utility is unable to collect the deficiency, the utility would record the unpaid bill into its uncollectible account.  The utility, through a rate case, recovers in its rates an amount for all of its uncollectible accounts.  Translation:  all ratepayers pay for the unpaid bills of other ratepayers.

4. There are reasons for this subsidy to residential ratepayers.  Beyond the necessity argument above, residential customers should be afforded extra time to pay bills, in part because they likely reside at the same location and will do everything they can to keep their homes habitable.  Businesses can and do go out of business, or change location to another state.  Because the principals of a business are often not personally liable for the energy bills when their business collapses, they can redirect their monies to a different business.  Opportunities to game the system by “hit and run” businesses abound.

5. Residential customers also are likely to be less sophisticated about their utility bills.  While there may be some “mom and pop” businesses whose proprietors are less sophisticated about their utility bills, this does not justify the extraordinary protection provided in the rules the Commission is adopting.  These business owners still must be responsible and sophisticated enough to comply with tax and other laws, and earn a profit to stay in business.
  If figuring out their utility bill is too complicated, they can hire a consultant, just as most small businesses do with their taxes.  The point is, we as ratepayers should not pay for any business’ inability to pay or negligence.

6. As noted at the beginning of this Commission’s decision, one of the purposes of this rulemaking is to eliminate unnecessary or burdensome regulation – which means the status quo should not be maintained for its own sake.  The term “burdensome” applies not just to the regulated entity, but also to ratepayers.  At the very least, we should eliminate rules that would have the general body of utility customers pay for the mercenary ends of the business class.

THE PUBLIC UTILITIES COMMISSION
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CHAIRMAN GREGORY E. SOPKIN
__________________________________

Chairman

COMMISSIONER CARL MILLER CONCURRING, IN PART, AND DISSENTING, IN PART  

D. Major Event Reporting – Rules 3250 - 3253


1.
I disagree with the majority decision relative to rules 3250-3253.  The majority decision will now require a non-rate regulated utility to comply with rules that previously applied only to a rate regulated utility.  I heard no testimony or evidence to convince me that there is in fact a demonstrated need to require a non-rate regulated utility to report and file information on a “Major Event.”  I question how the solicited information would be put to use.  The opportunity to critique and pass judgment on issues beyond the Commission jurisdiction could be very tempting.
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I fear the rule could conceivably be interpreted as an attempt to partially regulate a segment of a non- rate regulated utility.  Imposing rules 3250-3253 on a non-rate regulated utility is indeed creating new regulations and that runs contrary to the Commission’s stated goal and objective to streamline and eliminate unnecessary and burdensome regulations.  Therefore, I continue to dissent on this issue and prefer to maintain the status quo.

THE PUBLIC UTILITIES COMMISSION
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COMMISSIONER CARL MILLER
__________________________________

Commissioner

� We note that Aquila actual reference is to rule 3107(b)(VI).  However due to our ruling on exceptions to consolidate the Securities rule 3105 and the Lien rule 3106 together, the Flexible Regulation rule number reference changed to rule 3106.


� As discussed previously, Aquila’s numbering reference is off by one digit.  Aquila’s actual pleading referenced rule 3110.


� We acknowledge that this is a newly adopted rule at a late stage of a rulemaking, and Tri-State (or any other party) is free to file a RRR addressing it.


� We note that the discussion relating to the 3500 series of rules (the CAAM Rules) is identical to the discussion of the CAAM Rules within the Gas Rules, the 4500 series, except the rule numbers have been changed.


� I do believe that Rule 3408, concerning notice of discontinuation, should apply to all customer classes.  All customers should be notified before disconnection to allow for a chance to cure, or to possibly correct any mistakes that would result in disconnection.


� As noted by staff during deliberations, this amount is not highly unusual for a small business customer.


� I note in passing that the same “mom and pop” businesses the Commission is apparently concerned about are unlikely to continue providing services and allow six month payment plans to their customers who become delinquent.
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