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DECISION denying application for rehearing, reargument, or reconsideration

Mailed Date:  October 6, 2005

Adopted Date:  September 29, 2005

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Decision No. C05-1026 filed by Casino Transportation, Inc. (CTI), Craig Caldwell, Greg Waterman and Rob Waterman (CTI Shareholders); Four Winds, Inc., doing business as People’s Choice Transportation, Inc. (People’s Choice); and Joanne Lah on September 19, 2005 (together, the Petitioners).  

2. Decision No. C05-1026 construed a notification sent to the Commission as a petition for declaratory judgment that the Commission did not have jurisdiction over a proposed merger between CTI and People’s Choice because federal law provided the Surface Transportation Board (STB), an agency of the United States Department of Transportation, with exclusive jurisdiction over their merger.  The Decision rejected the Petitioners’ arguments that the Commission did not have jurisdiction, denied the petition, and required the Petitioners to file an application for transfer of authority with the Commission.
3. In its decision, the Commission noted that there was a split in how federal appellate circuits interpreted 49 U.S.C. § 14303(f) which Petitioners argue establishes exclusive federal jurisdiction, stated that it would not be appropriate for the Commission to choose which circuit, the seventh or eleventh is correct, and then determined that the Commission did have jurisdiction over the portion of the merger that related to a transfer of its own validly issued intrastate authorities.
B. Discussion

4. In its application for RRR, Petitioners make several arguments.  First, they argue that the Commission should follow the Seventh Circuit’s interpretation of 49 U.S.C. § 14303(f), which provides:

(f) Effect of Approval.  A carrier or corporation participating in or resulting from a transaction approved by the Board under this section, or exempted by the Board from the application of this section pursuant to section 13541,
 may carry out the transaction, own and operate property, and exercise control of franchises acquired through the transaction without the approval of a State authority. A carrier, corporation, or person participating in the approved or exempted transaction is exempt from the antitrust laws and from all other law, including State and municipal law, as necessary to let that person carry out the transaction, hold, maintain, and operate property, and exercise control or franchises acquired through the transaction.
5. As we noted in Decision No. C05-1026, the statute does appear to preempt the authority granted to us in §§ 40-5-105 and 40-11-104, C.R.S.  Courts, however, have interpreted the statute differently with respect to preemption.  In Leaseway Transportation Corp. v. Illinois Commerce Comm’n, 888 F.2d 1212 (7th Cir. 1989), the 7th Circuit stated that the language of the 
statute was very clear that the Interstate Commerce Commission (ICC) has exclusive authority over the transaction, and that the transaction could be carried out without state approval.  Id. at 1214.
  There is no discussion by the court in that matter as to whether the authorities at issue were related to interstate commerce, and, as Petitioners note, the court characterized the arguments as weak.  In part, because the arguments put forth in that matter were weak, we are inclined to give that case less weight.  

6. The Eleventh Circuit expressed a different point of view in North Alabama Express, Inc. v. Interstate Commerce Comm’n, 62 F.3d 361 (11th Cir. 1995), and we believe the reasoning in that matter to be stronger.  We repeat a portion of the Court’s decision: “[w]hile the statute requires no showing of necessity to approve such a transfer, obviously there must exist some relationship between the interstate and intrastate authority being transferred…it would appear that the ICC’s [Interstate Commerce Commission] authority must rest on a sufficient connection between the interstate transfer and the attempted intrastate transfer to make the ICC’s action reasonable.”  Id. at 366.  The Court then set aside the ICC’s order granting the transfer as it pertained to the intrastate authorities because there was no demonstrated nexus with interstate commerce.  Id.  

7. The Petitioners argue that the unique facts in North Alabama make the case inapplicable to the jurisdictional issues here, and that Leaseway is the more applicable case because the facts are closer.  We disagree. While it is true that the procedural history of North Alabama was quirky, the holding in that matter is directly relevant here, and it makes sense.  Congress has the authority to regulate intrastate commerce when that commerce substantially
affects interstate commerce.  See United States v. Lopez, 514 U.S. 549, 115 S.Ct. 1624 (1995).  In North Alabama, the Court read the statute in a manner that logically flows from this core constitutional interpretation regarding Congress’ power.  As in North Alabama, here there is no allegation that the validly issued Commission authorities are connected with interstate commerce in any way.  While Petitioners are correct that the facts in North Alabama are different than those here, the facts in nearly all cases are unique. The holding of the Court that there must be some relationship between the intrastate authorities and interstate commerce is directly relevant to this matter, and Petitioners do not address that holding.  Petitioners still have not shown how the authorities issued by this Commission affect interstate commerce in any way.

8. The Petitioners also argue that, although the Tenth Circuit has not specifically spoken on STB jurisdiction over these types of mergers, it has stated that Congress can preempt state regulation of intrastate motor carrier operations in Kelly v. United States, 69 F.3d 1503 (10th Cir. 1995) cert. denied, 116 S.Ct. 1966 (1996).  That case addressed preemption under § 601 of the Federal Aviation Administration Authorization Act of 1994 which amended 49 U.S.C. § 41713(b)(4), but we believe it carries little weight in this matter.  The Court in Kelly did hold that § 601 did not violate the Commerce clause, because Congress rationally concluded that the price, route, or service regulation by states of motor carriers of property cost the U.S. economy billions of wasted dollars.  That case was related to price, route, and service regulation, while this one goes directly to the Commission’s authority to regulate the transfer of its validly issued authorities related to purely intrastate transportation.

9. Petitioners further claim that the Commission has no basis for treating this matter differently than it has handled previous “notifications” of mergers before the STB.  Given the circumstances, we do not believe we are applying the law in a manner that is dramatically different than in other mergers.  In an attempt to demonstrate the Commission’s inconsistency, Petitioners included a copy of Commission Decision No. C03-0607 which recognized the transfer of Commission issued authorities from Colorado Mountain Express, LLC (CME) to Resort Express, LLC, and a lease of the authorities back to CME.  Petitioners fail to note that the Commission in that matter did not decline jurisdiction.  Rather, the Commission construed the request for acknowledgment as an abbreviated application for approval of a certificate of public convenience and necessity transfer.  While the Commission then went on to acknowledge the transfer and lease back to CME, it conditioned the right of CME to operate under the transferred authorities on compliance with all of the regulatory requirements in the Commission’s rules.
  

10. Petitioners also assert that the STB has spoken on State jurisdiction in these types of matters, and has interpreted the statute in a manner similar to the Leaseway Court.  Petitioners set forth STB Decision No. MC-F-20902 for the proposition that the STB has made it clear that ministerial notice requirements set forth in Leaseway are all that the Commission could require with respect to the CTI/People’s Choice merger.  Petitioners overlook the STB’s evaluation of the transaction at issue in that decision under the North Alabama standards.  In fact, the STB explained those standards as follows:  

While the C[O]PUC does not argue that the transaction may violate the principles announced in North Alabama, with respect to the transfer of intrastate certificates, we have reviewed the transaction in that context and find that it is consistent with those principles.  Under North Alabama, intrastate operating rights may be transferred, without considering state law, if a transaction we approve represents a bona fide transaction involving operations in interstate commerce, as well as interstate operating authorities, and the intrastate operating rights transferred are related to the approved interstate transaction.  STB Decision No. MC-F-20902, fn 6, p.3, (1997).

11. As suggested by the STB, we applied the North Alabama standards to the merger between CTI and People’s Choice. We found no demonstration of any relationship between the Commission issued authorities and interstate commerce, and exercised our jurisdiction.  We believe our decision comports with the principles of the STB decision submitted by Petitioners.

12. Petitioners ask us to clarify our previous decision by answering the following question:  Does the Commission recognize the federal preemption of the acquisition by CTI of the stock of People’s Choice and the change of control of CTI and People’s Choice as set forth in the transaction, reserving only for independent state regulatory jurisdiction, the subsequent lease of the authorities of People’s Choice to CTI?  We answer that question as follows:  For the purposes of this docket, we are exercising jurisdiction over the lease of the validly issued Commission authorities.

C. Conclusion

13. Again, we state that it would be inappropriate for this Commission to determine which federal circuit court of appeals has correctly interpreted the statute, and it is of note that the arguments put before each court were different.  Since two circuits are split on this issue, we believe we should uphold the jurisdiction provided us by the General Assembly, and thus deny Petitioners’ application for RRR.  We clarify that for purposes of this matter, we exercise jurisdiction over the lease of the Commission’s authorities, and require the Petitioners to file an appropriate application.

II. ORDER.

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration of Decision No. C05-1026 filed by Casino Transportation, Inc. (CTI), Craig Caldwell, Greg Waterman and Rob Waterman (CTI Shareholders); Four Winds, Inc. doing business as People’s Choice Transportation, Inc.; and Joanne Lah is denied.

2. Commission Decision No. C05-1026 is clarified consistent with the discussion above.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 29, 2005
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� Quotation includes hyperlink to § 13541. Authority to exempt transportation or services:  www.law.cornell.edu/uscode/html/uscode49/usc_sec_49_00013541----000-.html


� The statute in question was 49 U.S.C. § 11341(a) which was the predecessor to the statute referenced by CTI and People’s Choice.


� The notification of that merger was sent on May 7, 2003, while the transaction was formally consummated on February 24, 2003, well before the merger.  The matter was presented to the Commission as a fait-a-complis, and the Commission retroactively acknowledged the merger.  This does not mean that the Commission lacked jurisdiction, and that decision should not be read as Commission approval of a retroactive notification.
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