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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) filed by the BNSF Railway Company (BNSF) to Commission Decision No. C05-1055 (Decision) on September 13, 2005.  

B. History

2. The City of Longmont (Longmont) filed an application on October 25, 2004 for authority to upgrade the railroad crossing at the right-of-way of the BNSF at the Airport Road at DOT Crossing No. 057-152G.  On November 30, 2004, BNSF filed a motion of intervention.  On December 7, 2004, the Commission at its Weekly Meeting deemed the application complete and set the matter for a hearing before an Administrative Law Judge (ALJ).  On December 21, 2004, the Pinnacle Family Trust filed an untimely petition for Leave to Intervene, which was granted by Decision No. R05-0028-I.  The ALJ also granted permission for Larry B. Foiles, Trustee, to represent the trust in this proceeding.

3. The hearing was held as scheduled, and Longmont and BNSF presented testimony in favor of the application.  Mr. Foiles presented evidence regarding specific concerns about litter on the right-of-way around the crossing and traffic at the crossing, but did not oppose the modifications sought by Longmont.  

4. The ALJ issued Recommended Decision No. R05-0663 (Recommended Decision) on June 3, 2005 approving the application, and set forth the following in Ordering Paragraph No. 6:

The Burlington Northern and Santa Fe Railway Company shall properly maintain its right-of-way at and near the crossing to prevent injury and promote the health and safety of its employees, passengers, customers, and public.

5. The ALJ based this order on authority granted the Commission by § 40-4-106(1), C.R.S., which states as follows:

The Commission shall have power, after hearing on its own motion or upon complaint, to make general or special orders, rules, or regulations or otherwise to require each public utility to maintain and operate its lines, plant system, equipment, electrical wires, apparatus, trances, and premises in such a manner as to promote and safeguard the health and safety of its employees, passengers, customers, subscribers, and the public and to require the performance of any other act which the health or safety of its employees, passengers, customers, subscribers or the public may demand.

6. The ALJ reasoned that the Commission under this statute has the authority to order BNSF to maintain its premises, including its right-of-way, “to promote and safeguard the health and safety of its employees, passengers, customers, and the public.”  The ALJ found that the debris on the right-of-way could pose a threat to these entities, and could blow into oncoming traffic causing an accident at the crossing, or could be used to bring harm to the BNSF, and those who use it by causing derailment.

7. The BNSF filed exceptions on June 14, 2005 objecting to that portion of the Recommended Decision that the BNSF maintain its crossing as discussed above.  The Commission granted the exceptions in part and struck Ordering Paragraph No. 6 of the Recommended Decision, replacing it with the following:  

The BNSF shall maintain its right-of-way at and near the crossing of the BNSF and Airport Road immediately north of 9th Avenue in the City of Longmont, Boulder County Colorado (DOT Crossing No. 057-152G) to prevent injury and promote the public health and safety of the public that uses the crossing.  

8. The Commission based its decision on the fact that the Federal Employers’ Liability Act, 45 U.S.C. § 51 et seq. sets forth a duty of care that each railroad must meet with respect to its employees which prevents the State from altering the duty of care a railroad owes to its employees.  Additionally, the Commission acknowledges that the BNSF does not carry passengers, rendering superfluous the language in the Recommended Decision relating to passengers.

9. The BNSF subsequently filed RRR on September 13, 2005 arguing that the Commission’s Decision does not reflect the evidence offered at the hearing, or, alternatively, still imposes unlawful and unjust requirements on the BNSF.

C. Discussion

10. BNSF first argues that the word “maintain” in Paragraph 3 of the Decision is over-encompassing, and should be limited to keeping the right-of-way at the crossing free from debris that might injure the public using the crossing.  BNSF notes that “maintain” could be broadly interpreted, enlarging its duty of care beyond that of the evidence and testimony adduced at hearing.   We find this argument persuasive and consistent with the evidence and testimony at hearing.

11. Second, BNSF argues that the phrase, “to prevent injury and promote the public health and safety of the public that uses the crossing,” does not specifically limit the class of people to whom BNSF will owe this duty.  Inserting the word “to” after “to prevent injury” makes clear that this phrase and the one that follows modifies the object “the public that uses the crossing.”  We find this argument persuasive as well and find that the word insertion will clearly limit the duty BNSF owes to only the public that uses the crossing.

12. BNSF also asks us to reconsider its rulings that the Federal Rail Safety Act of 1970 does not preempt the Commission from setting a duty of care with respect to the public and passengers on its right-of-way because there are no regulations “covering” the subject of the Recommended Decision.  BNSF asks us to reconsider its ruling that the ICC Termination Act (ICCTA) is limited solely to economic regulation of railroads and therefore does not preempt the Recommended Decision because it is related to rail safety.  We decline to do so. We believe that the Commission is not preempted from issuing an order regarding the public safety at the crossing at issue in this matter. We also believe that the ICCTA is limited to economic regulation and not rail safety, as previously discussed in the Decision.

13. We stress that the Decision’s language directing the BNSF to maintain its right-of-way at and near the crossing in such a manner as to prevent injury to the public is limited to the removal of “debris” and to the public using the crossing at issue. We therefore deny the balance of BNSF’s RRR.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument or Reconsideration filed by the BNSF Railway Company (BNSF) is granted in part, and denied in part, consistent with the discussion above.

2. Ordering Paragraph No. 3 of Decision No. C05-1055 is struck in its entirety.

3. The BNSF shall maintain its right-of-way at and near the crossing of the BNSF and Airport Road immediately north of 9th Avenue in the City of Longmont, Boulder County Colorado (DOT Crossing No. 057-152G), keeping it free of debris that could interfere with the public’s use of the crossing so as to prevent injury to and promote the public health and safety of the public that uses the crossing.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 29, 2005.
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