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IN THE MATTER OF THE APPLICATION OF THE TOWN OF EAGLE, P.O. BOX 609, EAGLE, COLORADO 81631, FOR AUTHORITY TO ESTABLISH A PUBLIC CROSSING STATUS AT THE CROSSING OF BROOKS LANE AT RAILROAD MILEPOST 329.3, IN THE TOWN OF EAGLE, COUNTY OF EAGLE, STATE OF COLORADO

COMMISSION ORDER DEEMING APPLICATION COMPLETE AND REFERRING IT TO AN ADMINISTRATIVE LAW JUDGE 

Mailed Date:  September 16, 2005

Adopted Date: September 14, 2005
I. BY THE COMMISSION:

A. Statement

1. On July 29, 2005 the Town of Eagle (Eagle), State of Colorado filed an application requesting authority to make public the crossing of Brooks Lane at Union Pacific Railroad Company (UPRR) railroad milepost 329.3. 

2. The Commission gave notice of this application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed August 2, 2005.

3. On August 12, 2005 UPRR filed an Entry of Appearance and Notice of Intervention. UPRR does not oppose or contest the application, and supports changing the character of the crossing from private to public.  However, UPRR takes exception to Eagle’s characterization that the rail tracks, part of the Tennessee Pass Line, are not being used.

4. On September 1, 2005 Eagle Valley Conservation Trust (Trust) filed an Entry of Appearance and Notice of Intervention.  The Trust states that it currently has no objections to converting the crossing from private to public status, as the crossing is now being improperly used as a public crossing to the potential liability of the Trust.  However, the Trust states that there are many improper characterizations and representations in the Eagle application regarding a suggested stipulation to improve the crossing and a purported future realignment.  The Trust asserts that the condition of the crossing is not sufficient to sustain the public traffic, even given the relatively low volume of traffic, 195 vehicle crossings and 20 pedestrian crossings per day.  The Trust suggests that the current crossing doesn’t protect the public that uses it now, and that it won’t in the future. 

5. The Commission has reviewed the record in this matter and deems that the application is complete within the meaning of § 40-6-109.5, C.R.S.

6. Eagle requests a waiver of Commission Rule 723-1-51(b)(6), which requires a profile map showing grade lines at the approaches of the crossing.  Eagle argues that because no construction is proposed at this time, it would be an undue cost burden to provide surveying schematics and drawings.  Commission Rule 723-1-51(b)(6) requires the names of public utilities, municipalities, corporations, and adjacent property owners to be notified.  The Eagle application actually provides this information.  Commission Rule 723-1-51(b)(5) requires a profile map.  Based on the discussion in the Eagle application, we will construe Eagle’s request for waiver of Commission Rule to be a waiver of 51(b)(5) instead of 51(b)(6).  

7. We agree that the Applicant should not be required to submit grade diagrams at this time because the applicant is proposing no construction, and a survey would be cost prohibitive.  The requested rule waiver is appropriate.

8. With the waiver of Commission Rule 723-1-51(b)(5), all exhibits, specifications and plans are complete, accurate and meet Commission requirements.

9. The Commission has jurisdiction in this matter under §§40-4-106(2)(a) and (3)(a), C.R.S.

10. Because the Trust does not believe that the condition of the crossing protects the public, and objects to many of the assertions in the application, the Commission refers this application to an administrative law judge for determination of its merits.

II. ORDER

A. THE COMMISSION ORDERS THAT:

1. The request to waive Commission Rule 4 Code of Colorado Regulations 723-1-51(b)(5) is granted.

2. This application is deemed complete within the meaning of  § 40-6-109.5, C.R.S.

3. Docket No. 05A-325R is set for hearing before an Administrative Law Judge of the Colorado Public Utilities Commission on:

DATE:

December 28, 2005

TIME:

9:00  A.M.

PLACE:
Commission Hearing Room



Office Level 2 (OL2)



1580 Logan Street



Denver, Colorado

4. The assigned administrative law judge shall establish a procedural schedule for the filing of exhibit and witness lists and any pre-filed testimony.

5. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 14, 2005
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