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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission to consider lifting our previous stay on Recommended Decision No. R05-0511 and to adopt the Rules Regulating Electric and Steam Utilities (Electric Rules) to replace those currently found in 4 Code of Colorado Regulations (CCR) 723-3, 10, 19 and 32; to lift the stay on Recommended Decision No. R05-0496 and to adopt Rules Regulating Cost Assignment and Allocation for Gas and Electric Utilities (CAAM Rules) to replace those currently found in 4 CCR 723-47; and to lift the stay on Recommended Decision No. R05-0534 and adopt Rules Regulating Master Meter Operators (MMO Rules) to replace those currently found in 4 CCR 723-3-33.
  

2. We also consider exceptions to Recommended Decision No. R05-0511 (Electric Rules) filed by Aquila, Inc., doing business as Aquila Networks-WPC (Aquila), Public Service Company of Colorado (Public Service), the Colorado Rural Electric Association (CREA), and Tri-State Generation and Transmission Association (Tri-State).  We also consider the exceptions to Recommended Decision No. R05-0496 (CAAM Rules) filed by Aquila, the Colorado Business Alliance for Cooperative Utility Practices (Alliance), Kinder Morgan, Inc. and Rocky Mountain Natural Gas Company (KM), and Public Service.  No exceptions were filed to Recommended Decision No. R05-0534 (MMO Rules).

3. By Decision No. C03-1370 issued on December 15, 2003, the Commission issued the Notice of Proposed Rulemaking that commenced this electric rulemaking docket.  The Commission also issued Decision No. C04-0008 for the CAAM Rules on January 15, 2004, and Decision No. C04-0375 for the MMO Rules on April 13, 2004.  The purpose of these dockets
 is to repeal and reenact with modifications, the current Electric Rules, CAAM Rules, and MMO Rules.
  That NOPR invited interested persons to participate in the rulemaking by submitting written comments and providing oral comments at scheduled hearings on this matter.

4. The NOPR further indicated that the proposed rules (attached as Attachment B to the NOPR) were intended to address the same subject matters as, and to replace in their entirety, the following Commission rules:

1) Rules Regulating the Service of Electric Utilities, 4 CCR 723-3;

2) Rules Regulating Applications Filed in Accordance with § 40-3-104.3, C.R.S., Concerning the Authority of the Public Utilities Commission to Flexibly Regulate, Gas, Electric, or Steam Utilities, 4 CCR 723-10;

3) Rules Implementing Sections 201 and 210, Public Utility Regulatory Policies Act, Small Power Production and Cogeneration Facilities, 4 CCR 723-19; and

4) Rules Concerning Appeals of Local Government Land Use Decisions Brought by a Power Utility or Power Authority to the Public Utilities Commission under § 29-20-108, C.R.S., 4 CCR 723-32.

5. The overall repeal and reenactment involves an effort by the Commission to revise and recodify the Commission rules currently in effect.  The Commission indicated in its NOPR that the proposed repeal and reenactment is intended to update the existing rules for electric and steam utilities; to the extent possible, to adopt rules for those utilities which are consistent with other Commission rules; to improve administration and enforcement of relevant sections of Title 40, C.R.S.; to improve administration of, and proceedings brought pursuant to § 29-20-108, C.R.S. to eliminate unnecessary or burdensome regulation; to improve the readability of, and ease of referencing to the rules; and overall to improve the regulation of electric and steam utilities and of proceedings before the Commission.

6. This rulemaking was part of a comprehensive effort to revise all Commission rules.  As such, we found it important to coordinate the instant rulemakings with the other repeal and reenactment rulemaking proceedings.  

7. We initially issued a NOPR of the proposed electric and steam rules in Docket No. 02R-279E.  At the request of the participants in that matter, we terminated the rulemaking in order to conduct a series of workshops on the proposed rules, which were held in 2003.  The workshops were informative and provided commentary to identify areas in the rules that needed improvement.

8. Hearings on the proposed rules were held in March, July and October 2004, and in March 2005.  Written and oral comments were received by: Aquila; Castle Pines North Association, Inc.; the Colorado Office of Consumer Counsel (OCC); CREA; Energy Outreach Colorado; Public Service; Tri-State; and Western Resource Advocates.  Staff also provided oral presentations addressing the general procedural background of the proposed rules and identified areas of change between the existing and proposed rules.

9. Subsequent to the March 17, 2005 hearing on the proposed rules, the ALJ issued Recommended Decision No. R05-0511 (Recommended Decision) on May 4, 2005.  In the Recommended Decision, the ALJ indicated that the overall objective of this process was to improve consistency between rules.  As such, the Commission adopted a new rule numbering convention that uses a four-digit system, with the first digit corresponding to the specific industry.  For example, the electric and steam rules are the 3000 series, while the natural gas rules are enumerated as the 4000 series.

10. It is important to note the ALJ’s description which indicates that within each of those broad series, the rules are grouped into specific sub-series.  For example: the x000 rules include general provisions; the x100 rules pertain to operating authority; the x200 rules pertain to facilities; the x300 rules pertain to meters; the x400 rules pertain to customer billing and service; and the x500 rules pertain to cost assignment and cost allocation.  Additionally, these sub-series rules contain rules specific to an industry.  An example would be rule 3202 here, which relates to voltage requirements, and the least-cost planning rules located in the 3600 sub-series, which are specific to the electric industry.

11. We also find it important to note, as the ALJ did, that the electric and steam rules use nearly identical language to that used in the corresponding gas rules.
  This was done to make it simpler for a person to find an applicable rule irrespective of the industry involved.  

12. The statutory authority for the rules adopted by this Order is found at §§ 29-20-108, 40-1-103.5, 40-2-108, 40-3-102, 40-3-103, 40-3-104.3, 40-3-111, 40-3-114, 40-4-101, 40-4-106, 40-4-108, 40-4-109, 40-5-103, and 40-9.5-107(5), C.R.S.  

B. Consistency between the Energy Sets of Rules

13. In Decision No. C03-1370, the Commission’s Notice of Proposed Rulemaking initiating this docket, we stated that one of the goals of this rulemaking was to improve consistency between rules.  In order to be consistent between the Electric, Gas, and Water sets of rules, the Commission will adopt certain changes to each of these sets of rules where a common rule exists even if the exception was only raised in one set of exceptions.

C. Exceptions

1. Rule 3000 – Scope and Applicability

14. Within its exceptions and its proposed redline version of the rules, Public Service removes all of the rules pertaining to steam utility service.  Public Service correctly notes that currently there are no substantive steam rules other than 4 CCR 723-10, which are rules governing flexible regulation of steam contracts to meet a competitive alternative.  Public Service states that it has been providing steam service for over 125 years without substantive steam rules.  Moreover, it asserts that since it is the only steam utility in the state there is no need for substantive rules of general applicability for steam utilities.  Public Service states that it provides steam service only to commercial customers through its downtown Denver steam loop, most of which are large commercial customers with heating and cooling alternatives to steam service.  Public Service believes the establishment of substantive steam rules within the electric rules is confusing because the steam department personnel have had great difficulty deciphering exactly what rules apply to them.  As a result, Public Service contends that the proposed steam rules create unnecessary and burdensome regulation and doubts whether steam rules are necessary at all.  In the alternative, Public Service provided an abbreviated set of meter-related steam rules with its exceptions.

15. We agree with Public Service that its steam department does not need its own substantive set of rules.  We are persuaded by the fact that there is currently only one steam utility within the State and it has operated for 125 years without a set of substantial rules.  Public Service correctly notes that its steam department must comply with the Commission’s Rules of Practice and Procedure, see 4 CCR 723-1.  As a result, we find that there would be little value in imposing a full set of substantial rules on a single utility.  However, we do believe that there should be a limited set of rules to address metering issues.  We find the limited set of steam meter rules attached to Public Service’s exceptions are appropriate.  We also note however, that it is necessary to add additional rules to address definitions and applications in order for them to be complete.  We will grant the exception to remove the steam rules from within the electric rules and to adopt Public Service’s proposed steam meter rules.

16. CREA expresses a concern that within rule 3000(c)(III) it is unclear whether all parts of 3006 apply to Rural Electric Associations (REAs).  It recommends that rule 3000(c)(III) specifically list 3006(a), (b) (c), and (d) as applicable to REAs.  The Commission agrees with CREA’s proposed modification and will grant this exception.

17. Next, CREA contends that rule 3000(c)(III) is ambiguous because it requires REAs to specify its designation of service while rule 3006 has no such provision.  It recommends that this phrase be deleted since there is no reference to a designation of service in rule 3006.  We deny this exception and note that § 40-9.5-107(5), C.R.S. specifically requires that cooperative electric associations have on file with the Commission its designation of service.

18. Tri-State argues that rule 3005, which requires it to maintain its books and records in accordance with Rural Utilities Service (RUS) regulations, and rule 3008, which requires incorporating materials by reference, are beyond the Commission’s facilities jurisdictional purview and superfluous since by federal law Tri-State is required to follow RUS regulations.  As a result, it recommends that rule 3000(d)(II) (which references rule 3005) and rule 3000(d)(IV) (which references rule 3008) be deleted.  We are persuaded by Tri-State’s arguments and grant these exceptions in part.  Specifically 3005(d) and (g) would be duplicative of the RUS rules if the utility is a RUS borrower and they should be removed from rule 3000(d)(II).  This ruling also requires the elimination of rule 3000(d)(IV) which references 3008(b) and (d) concerning incorporation by reference.  However, we deny this exception, in part.  Specifically 3005 parts (e) and (h) are necessary should the utility not be a RUS borrower.

19. Tri-State also finds fault with rule 3006(a), which requires annual reports to be filed on Commission-provided forms by April 30th.  Tri-State contends that it has historically provided its annual reports merely as a courtesy.  It recommends that this requirement be removed since the Commission only has facilities jurisdiction over Tri-State.  Likewise, rule 3006(b) requires an annual statistical or CPA report to be filed on Commission provided forms by April 30th.   Tri-State recommends that this requirement be removed since Commission only has facilities jurisdiction over Tri-State.  We agree and will grant both of these exceptions.

2. Rule 3001 - Definitions

a. 3001(a) – Definition of Affiliate.  

20. Public Service and Aquila take exception to the definition of “affiliate” adopted by the ALJ.  They believe the definition should be consistent with the definition of affiliate as found in § 40-3-104.3(4)(b) and should be consistent with the definition adopted by a different ALJ in the separate rulemaking docket for the Commission’s rules of Practice and Procedure.  The Commission agrees that there should be consistent definitions for the same term between its rules.  We believe the definition of affiliate contained in § 40-3-104.3(4)(b) is more readily understandable, but it should be modified to capture the concept that an affiliate could result if an entity can exercise control over it.  Therefore we deny this exception, but nonetheless make modifications to the definition.

b. 3001(g) – Definition of Customer.  

21. Public Service and Aquila take exception to the definition of “customer.”  Public Service suggests adding the phrase “retail electric” while Aquila adds the phrase “within the subject-matter jurisdiction of the Commission.”  We deny both of these exceptions.  However, we make two modifications to the definition to clarify its meaning.  We clarify that a customer is any person receiving “utility service,” which is already defined to address these issues.  We also remove the phrase “from a utility within the State of Colorado.”

c. 3001(j) – Definition of Distribution Facilities.  

22. Within its exceptions and redline attachment, Public Service proposes to change the definition of “distribution facilities.”  Public Service argues that this change is necessary in order to more appropriately reflect the line of demarcation between transmission and distribution facilities that was recently decided by the Commission in its most recent Phase II rate case.  We deny this request because we believe the definition adopted by the ALJ is more appropriate since it allows each utility’s tariffs to provide the specific details of what constitutes distribution facilities. 

d. 3001(o) – Definition of Load.  

23. Within its exceptions and redline attachment, Public Service proposes to change the definition of “load.”  According to Public Service, this change is necessary in order to more appropriately reflect how it is used in different contexts.  It adds “measured in terms of either demand or…or both”.  We agree and grant this exception.

e. 3001(w) – Definition of Regulated Charges.  

24. Public Service proposes to substitute the word “and” for the word “or” in the definition of Regulated Charges.  We agree and grant this exception. 

f. 3001(dd) – Definition of Transmission Facilities.  

25. Public Service proposes to change the definition of “transmission facilities.”  In its opinion, this change is necessary in order to comport with the Commission in its most recent Phase II electric rate case and to be consistent with the line of demarcation used by the Federal Energy Regulatory to distinguish transmission and distribution facilities.  We deny this request because we believe the definition adopted by the ALJ is more appropriate since it allows each utility’s tariffs to provide the specific details of what constitutes transmission facilities. .

3. Rule 3002 - Applications

26. Aquila argues to strike the words “renewal” and “extension” from 3002(a)(VI) because it believes they exceed the Commission authority under § 40-1-104.  We agree and will grant this exception. 

27. KM suggests that 3002(b)(IX) be modified to allow for audited financial statements of parent company and consolidated subsidiaries.  We grant this exception, and note that the financial statements must show the Colorado specific information. 

28. Public Service proposed to add the word “relevant” to 3002(b)(IV).  We deny this exception because we find the term “relevant” can be ambiguous.

29. Public Service also proposes to add the phrase “an agent for or an attorney for” to 3002(b)(XII).  It suggests this change due to the possibility that utility personnel might be unavailable and this requirement could delay filing of applications.  We agree and grant this exception.

30. KM argues that the information to be kept on file with the Commission pursuant to rule 3002(c) should be maintained in a central depository.  While we believe that this rule already provides for this treatment, we nonetheless grant the exception by providing additional language to this rule to remove any possible ambiguity.

31. Both Public Service and Aquila propose to add the phrase “that conduct business in Colorado” to 3002(c)(IV) because, in their opinion, only a handful of their affiliates could affect an application before the Commission.  We agree and grant this exception. However to be clear, we add the concept of the affiliate conducting business with the Colorado utility.

4. Rule 3004 - Disputes and Informal Complaints

32. In its proposed redline rules attached to its exceptions for gas utilities, Aquila proposed exceptions to rule 4004(f). The Commission is not convinced that modifications proposed by Aquila, such as changing the word “character” to “nature,” would change the intent of the rule or how a utility would be required to act.  Therefore we deny this exception.

33. Public Service argues that the definition and administration of disputes and informal complaints could have a negative impact on Public Service’s performance and compliance with future Quality of Service Plan measures.  However, we are not convinced that the exceptions filed by Public Service outweigh the greater public interest.  Rather, we believe that rule 3004 requires a utility to provide the basic information necessary for a consumer to address any questions or concerns they may have regarding their utility service, and requires a utility to keep appropriate records to adequately address any dispute that might escalate to the External Affairs section of the Commission.  Furthermore, we are not convinced that the rule is punitive on any utility, rather it serves as incentive for all utilities to address as fully as possible a customer’s concerns or matters requiring resolution.

34. In its proposed redline rule submission Public Service requests the following: 1) removal of the words “Disputes and” from the title; 2) removal of rule 3004(a) in its entirety; 3) removal of rule 3004(b) in its entirety; 4) moving rule 3004(c) to (a) and inserting the words, “The Commission will refer all informal complaints back to the utility to see if they can be amicably resolved.”; 5) removal of rule 3004(e) in its entirety, and 6) removal of the words, “…and of each dispute…” from the first line of rule 3004(f).

35. We deny these exceptions.  We do however, clarify an ambiguity that became apparent during deliberations on rule 3004(e) regarding the differences between a current customer of the utility and an applicant for service.  Consequently, we amend rule 3004(e) to read in relevant part (new language in italics): “If a current customer or an applicant for service that is not a current customer is dissatisfied with the utilities proposed adjustment or disposition of a dispute …”

5. Rule 3005 - Records and Rule 3008 Incorporation by Reference

36. Public Service updates the date of various publications to the most recent available.  We grant this exception.

6. Rule 3100 - CPCN for a Franchise

37. Aquila and Public Service delete the sentence at the end of 3100(a), which reads:  “A utility cannot provide service pursuant to a franchise without authority from the Commission”, because they believe it is too broad, was not properly noticed as part of this rule, and could misstate the law.  Aquila also notes that a utility may begin serving an area before a franchise is granted.  While we agree with Aquila and Public Service that the sentence they propose to delete may be overbroad, we do not agree that the language should be stricken in its entirety.  Rather, we amend that language to read as follows:  “When a utility enters into a franchise agreement with a municipality for the first time, it shall obtain authority from the Commission pursuant to § 40-5-102, C.R.S. prior to providing services under that initial franchise agreement.  A utility maintains the right and obligation to serve a municipality within its service territory after the expiration of any franchise agreement.”  Within its exceptions to the gas rules, Aquila deletes the requirements for a feasibility study within rule 3100(b)(VI), which is also applicable to these electric rules.  We deny this exception.  We find that a feasibility study is necessary if it is for a new area previously not served by the utility.

38. In its exceptions to gas rule 4100(b)(III), KM proposes to eliminate the map requirement for a franchise CPCN, which is also applicable to these electric rules.  In reviewing the ALJ’s proposed rule, we determine that the phrase “…together with a map of the city or town in which franchise rights would be exercised” can be deleted.  Additionally, the word “area” should be changed to “city or town.”

7. Rule 3101 - CPCN for a Service Territory

39. Public Service proposes to delete the sentence at the end of 3101(a), which reads:  “A utility cannot provide service pursuant to a service territory without authority from the Commission”, because Public Service believes this sentence does not accurately state the law.    While we agree with Public Service that the language as it appears in the rule may be contrary to law as stated, rather than strike the sentence with no substitute language, we provide the following language to amend that sentence in rule 3101(a):  “A utility cannot provide service without authority from the Commission, unless the area proposed to be served is contiguous territory to the existing certificated territory of the utility and such extension into an uncertificated, contiguous territory is necessary in the ordinary course of business.”

8. Rule 3102 - CPCN for Facilities

40. Public Service also proposes to delete the last sentence of 3102(a), which reads:  “A utility cannot recover for construction and operation of a facility or extension of a facility without authority from the Commission”, because Public Service believes this sentence is also contrary to the law.    We again agree with Public Service that the language as proposed in the rule may be construed as overbroad.  However, rather than strike the offending sentence completely, we will include the following clarifying language:  “The utility need not apply to the Commission for approval of construction and operation of a facility or an extension of a facility which is in the ordinary course of business.  The utility shall apply to the Commission for approval of construction and operation of a facility or an extension of a facility which is not in the ordinary course of business.”  Tri-State argues that many of the elements of rules 3102 and 3103 are largely duplicative of rules 3200, 3205 and 3206.  As a result, it recommends that 3102 and 3103 be deleted and any elements not adequately addressed in the 3200 series should be moved from the 3100 series into the 3200 series.  We deny this request.  The structure of the rules is to assist the reader by grouping together into one area all related items, in this case the 3100 series groups the various applications together while the 3200 series groups the facilities related items together.

41. However, based on Tri-State’s exception, we will make rules 3102 and 3206 consistent so that both rules require the disclosure of information regarding EMF and noise abatement techniques.

9. Rule 3103 - Certificate Amendments for changes in Service, Service Territory, or Facilities

42. Public Service proposes to delete the last sentence of 3103(a),  “A utility cannot extend, restrict, curtail, or abandon or discontinue without equivalent replacement any service, service area, or facility without authority from the Commission”, because utilities extend, restrict, sell, curtail and abandon “facilities” all the time in the ordinary course of business. It believes that the Commission should only get involved when the extension, restriction, sale, curtailment or abandonment is not in the normal course of business.  For the same reasons, Public Service also deletes 3103(f).  While we agree with Public Service that the language as it stands now may be overbroad and subject to challenge, we decline to remove the sentence entirely.  Rather, we clarify the sentence as follows:  “A utility cannot extend, restrict, curtail, or abandon or discontinue without equivalent replacement, any service, service area, or facility, not in the ordinary course of business, without authority from the Commission.”  We find that the language in (f) is superfluous and will strike that subparagraph in its entirety.

43. Public Service also proposes to add the phrase “a utility applying to curtail, abandon or discontinue service with equivalent replacement” to 3103(c).  We deny the exception, in part.  The effect of Public Service’s proposed change would be that no customer notice would be required in the event of a restriction of service.  We are unclear as to when an electrical customer might have a restriction of service, but believe the customer should receive notice in that event.   An additional effect of Public Service’s proposed change would be that no customer notice would be required in the event of an extension of service.  In this regard we grant the exception.  When an extension is part of its normal course of business, we believe that there is no need for customer notification.  Similarly, Public Service deletes the words “extension” and “restriction” in rule 3103(d)(II).  Consistent with our discussion above, we deny, in part and grant, in part this exception by striking the word “extension,” but leaving in place the word “restriction.”  The notice to customers must contain information regarding restrictions, but not extensions.

10. Rule 3104 - Transfer, Controlling Interest, and Mergers

44. Regarding rules 3104(a), (b), (c), Public Service proposes to: 1) add the phrase “outside the normal course of business”; 2) add the word “transfer”; 3) delete the words “stock” or “transfer stock” or “obtain”.  Public Service asserts that rule 3104(a) appeared for the first time and is overly broad.  Public Service states that under § 40-5-105, C.R.S. a utility may transfer assets in the normal course of business without Commission approval.  It also asserts that there is no statutory prohibition on a utility transferring stock.

45. We find that the intent of this rule is to capture matters which occur outside the normal course of business.  In that regard, we grant the exception.  However, we disagree with Public Service that the word “transfer” should be substituted for the word “obtain.”  We find it possible that a utility could obtain another utility through a stock purchase instead of a stock transfer.  Therefore we deny Public Service’s exception on this point.

11. Rule 3105 - Securities

46. Aquila strikes the words “renewal” and “extension” throughout the whole rule because it believes those terms exceed the Commission authority in § 40-1-104, C.R.S.  We agree with Aquila here.  These applications for renewal and extension of securities should not apply to securities with a maturity date of 12 months or less, except that the securities cannot in whole or in part be refunded by any issue of securities having a maturity of more than 12 months, except on application and approval by the Commission.  We therefore clarify and amend the language of rule 3105(b) to read that: “An application for the issuance, renewal, extension, or assumption of securities with a maturity of 12 months or more or to create a lien shall include …”

47. Aquila also proposes to change the number of days from the filing of information with the SEC from three business days to 30 days in rule 3105(b)(VII), and seeks clarification that  “days” refer to business days and not calendar days for the publishing of notice after the filing of the application with the Commission in rule 3105(d).  We deny both of these exceptions.  Because security applications are required to receive expedited treatment by the Commission, increasing the time from three business days to 30 days is too long.  However, we nonetheless increase the time to ten days.  We disagree with measuring days in terms of business days rather than calendar days for the proof of publishing.  As is evident throughout all the reenacted rules, we have made a concerted effort to maintain the standard as calendar days rather than business days.  We find no reason to alter that consistency here.

48. Public Service proposes the following changes:  1) change the word “limitation” to “exception” in 3105(a); 2) add the phrase “as applicable and available” in 3105(b)(II); and 3) delete the word “amending” in 3105(b)(II).  We will grant the exception deleting the word “amending,” but deny the two other exceptions.  We are unclear as to the distinction Public Service is trying to make by changing to the word “exception.”  We believe the additional phrase is problematic because we require proof of the board of directors’ resolution approving the security issuance before approving a security application.  We therefore deny this exception.

12. Rule 3106 - Liens

49. Aquila and Public Service propose to delete this rule in its entirety.  They believe that the rule was not properly noticed, creates burdensome regulation, could be read to apply to each secured debt issuance and there is no showing that this information needs to be provided on a routine basis.

50. We agree and grant the exceptions.  However because § 40-1-104, C.R.S. specifically provides that the Commission must approve liens, we will incorporate selected portions of the ALJ’s proposed lien rule into rule 3105.

13. Rule 3107 - Flexible Regulation

51. Aquila proposes to add the phrase “if available” to rule 3107(b)(VI) for the special contract for the information to be included in the application, and adds the phrase “demonstrating compliance with statutory requirements for” to 3107(j) for the affidavit for notice of publication.  We deny both of these exceptions.  We find that the phrase “if available” could be interpreted to allow the utility not to provide the special contract prior to Commission approval, which we find to be problematic.  As for the second exception, we find that the language is unnecessary since the utility must provide proof of publication to the Commission.

52. Public Service proposes the following changes to this rule:  1) adds the word “non-confidential” to 3107(c) for the copy of the application to the utility providing service currently to the customer because in its opinion the intervenor should not be able to see the competitive offer by the utility and the utility should have the option to move for extraordinary protection; 2) deletes the last part of 3107(g) which would give the intervenor a confidential copy of the application if it signs a non-disclosure agreement; 3) adds the phrase “unless the commission orders otherwise” the items required to be included in the notice to 3107(i); 4) reduces the number of days Staff has to determine if the application is complete from 10 to five days in 3107(l); 5) adds language to 3107(n) such that the method used to determine “fully distributed cost methodology” is defined as the Commission recently ruled in the Public Service Phase II case; 6) adds 3107(p) to allow a utility to ask for extraordinary protection of the application and a 5 day response time.  

53. With regard to Public Service’s proposal to include “non-confidential” to the last sentence in rule 3107(c), we find that proposal could be somewhat confusing.  Rather than provide for a blanket grant of confidentiality as Public Service seems to propose by its inclusion of the phrase “non-confidential,” we find that such a determination of confidentiality should be made on a case-by-case basis.  We note that § 40-3-104.3(1)(e), C.R.S. already provides that

. . .[w]ithin ten days after the execution of such contract, the public utility shall file with the commission under seal and as a confidential document the final contract or other description of the price and terms of service, together with any additional information required by the commission.  The applicant shall also furnish a copy of such information to the office of consumer counsel, who shall treat the information as confidential.  

Public Service, while it is required to file the contract as confidential, may still seek extraordinary protection of the application, which the Commission will consider on a case-by-case basis.  Therefore, we amend the last sentence of rule 3107(c)
 to read as follows:  “If the Commission grants a protective order preserving the confidentiality of the contents of an application, then the applying utility shall also furnish a non-confidential copy of the application without the contract to any utility then providing service to the customer or potential customer.”

54. We deny the remaining exceptions.  We find the phrase “unless the Commission orders otherwise” unnecessary since it is a restatement of the obvious.  We further find that reducing the number of days in which Staff has to determine whether the application is complete to five days is too short.  However, as a compromise, we reduce the time to seven days.  Finally, we do not find it is appropriate to set by rule how these contracts should be addressed in rate cases.  We find that circumstances can change over time and it would not be wise to set forth in a rule a treatment the Commission may want to change in some future proceeding. 

55. We also increase the amount of time provided in (g) from two business days to 

five calendar days in order to be consistent with other rules for using calendar days within our rules.

56. As for Public Service’s proposal to include subparagraph (p), which provides that “[a] utility may move for extraordinary protection of information filed in the utility’s application under rule 1110(a).  Response time to a motion for extraordinary protection shall be five calendar days,” we find that in light of the clarifications we incorporated into subparagraph (c) above, a utility shall request protection contemporaneous with filing its application.

14. Rule 3108 - Voluntary Air Quality Improvement Programs

57. Public Service suggests the following revisions to this rule in order to accurately reflect the statute.  First, it deletes the last sentence of 3108(a) which reads:  “The utility cannot recover the cost of a voluntary air quality improvement program without authority from the Commission.”  Second, it adds a statutory citation in 3108(b)(IV) which reads: “if such revenues are a result of a voluntary agreement entered into under part 12 of article 7 of title 25, C.R.S. …”, and deletes in its entirety, subparagraph 3108(b)(V).  
58. We are not persuaded by Public Service’s argument here.  Section 40-3.2-102(3), C.R.S. requires the Commission to determine an appropriate method of cost recovery that assures full cost recovery for a utility upon application by a utility.  In fact, Public Service has in the past filed an application for such cost recovery from the Commission.  We find that § 40-3.2-102(3) requires such an application in order for a utility to receive cost recovery for air quality improvement costs.  

59. Public Service also wishes to delete subparagraph 3108(b)(V) in its entirety.  In light of our above ruling which adds the statutory citation to subparagraph 3108(b)(IV), we grant this exception.  

15. Rule 3109 - Tariffs and Contracts

60. Public Service argues that the rule is overly broad and should only be interpreted to apply to the relationship between the utility and its retail customers.  As a result, it contends the following modifications should be made to 3109(a):  1) adds the phrase “documents pertaining to retail electric service”; 2) adds the phrase “These documents, unless filed under seal”; and 3) deletes the phrase “unless otherwise provided by law, all tariffs, contracts, privileges, contract forms, and electric service agreements.”  We agree with their concerns and grant these exceptions.

16. Rule 3110 - New or Changed Tariffs

61. Aquila proposes to delete 3110(d) which provides that the Commission may reject a tariff filing if not in the proper form and that any rejected tariff is void.  We deny this exception.  We find this rule necessary to ensure that the utility’s tariffs are complete and accurate.

17. Rule 3200 - Construction, Installation, Maintenance and Operation

62. Tri-State proposes to simplify the rules by deleting the word “good” from 3200(b) and (c).  We agree with this request and grant this exception since it is not necessary to pass judgment on the National Electric Safety Code (NESC).

18. Rule 3202 - Standard Voltage and Frequency

63. Public Service proposes to delete the phrase:  “An application for variance of voltage regulation may not be filed for by communities, cities, or towns for which a transmission line was primarily built.” from 3202(d).  We agree with this request and grant this exception in order to make the rules more general in nature.

19. Rule 3203 - Interruption of Service

64. Public Service also proposes to delete the phrase “and the readings taken periodically from station meters.  These station meter readings shall be taken at such intervals as the utility or the commission may from time to time require” from 3203(a).  We agree with this request and grant the exception’s clarifying language.

20. Rule 3204 - Incidents

65. Within its exceptions and redline attachment, Public Service proposes to add the phrase  “The utility may provide this report on a confidential basis under seal” in rule 3204(c).  Given the sensitivity of incident investigation reports, Public Service recommends the Commission reinforce in this rule that this information may be provided to the Commission on a confidential basis.  We agree with this request and grant this exception.  However, we note that only subparagraphs 3204(b)(III) and (b)(IV) can be treated as confidential.  

66. Within its exceptions Tri-State takes issue with the word “incident” and replaces it with “accident.”  Tri-State also expresses the wish to be exempt from this reporting requirement.  We deny these requests.  Rather, we retain the word “incident” and maintain this reporting requirement for Tri-State.

21. Rule 3205 - Construction or Expansion of Generating Capacity

67. Public Service proposes to add the phrases “new construction” and “of existing generation” to rules 3205(b)(I) and (c).  We agree with this request and grant this exception’s clarifying language. 
68. Tri-State requests that the10MW threshold be raised to 30MW in rule 3205(b) in order to be consistent with the Commission’s Least-Cost Planning (LCP) rules.  We deny this request because this issue was settled during the LCP rulemaking process.

69. Public Service requests that the phrase “in the year of the filing or” be added to rule 3205(e)(I).  We agree with this request and grant Public Service’s clarifying language.

70. Public Service also proposes to delete the phrase “on the staff’s recommendation” in rule 3205(f).  We agree with this request and grant the clarifying language.

71. Public Service proposes to add the phrase “of the filing or in the next calendar year” to rule 3205(f)(I) rather than the phrase “following the year in which the filing is made.”  We agree with this request and grant the clarifying language.

22. Rule 3206 - Construction or Expansion of Transmission Facilities

72. Public Service and Tri-State propose to eliminate the concept of “uprate” and “upgrade ” throughout this rule.  The ALJ’s “uprate” and “upgrade” section, in their opinions, add an unnecessary regulatory burden of normal course of business projects having to be judged for CPCN determination adding a potential delay to their implementation.  Public Service and Tri-State are also concerned with an additional burden/expense of reporting more projects to the Commission.  During deliberations, Staff expressed a concerned with projects not being reported by the utilities that affect the reliability of the transmission system which is a matter of statewide concern.  According to the Staff, including these “upgrade” and “uprate” projects as part of the filing, the Staff will be able to assess how the utilities are planning and maintaining their systems within their planning criteria.  We agree with Public Service’s and Tri-State’s request and will grant the exceptions by adopting Public Service’s recommended changes.  However, we will require, as part of this rule, the utilities to provide with their annual April 30th filings a specified list of projects constructed and or installed over the past calendar year.  The changes listed below as part of this rule relate to Public Service’s recommended changes as we have adopted them.

73. Consistent with our grant of Public Service’s exceptions and redline attachment, the entire rule 3206(a) is deleted and the ALJ’s proposed rule 3206(b) then becomes rule 3206(a).  

74. Consistent with our grant of Public Service’s exceptions and redline attachment, Public Service’s proposed rule 3206(b) is adopted by the Commission.

75. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(c), we delete the terms “upgrades,” “uprates,” and change “expansion” to “extension,” and change “on” to “in.”  Also, in rule 3206(c) Tri-State argues that it does not have a certificated territory in Colorado.  We agree with this request and grant the exception which deletes the phrase “within its certificated territory.”

76. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(c)(I)(B) we insert the word “and,” while deleting “and the general proposed routing of the center line” as clarifying language.

77. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(c)(IV) we delete the words  “upgrades, uprates.”  

78. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(d) we delete the terms “upgrade” and “uprate.”  

79. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(f)(I) we delete the terms “upgrade” “uprate” and add the phrase “calendar year of the filing or in the” to clarify that the listed projects could be commencing in either the current calendar year or the next calendar year.
80. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(f)(II) we delete the terms “upgrade” “uprate.”   

81. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(g) we delete the phrase “on the Staff’s recommendation.”

82. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(g)(I) we delete the terms “upgrade” “uprate”, “or projects,” and “following the year in which the filing is made,” and add the phrase “of the filing or in the next calendar year” to clarify that the listed projects could be commencing in either the current calendar year or the next calendar year. 

83. Consistent with our grant of Public Service’s exceptions and redline attachment, in rule 3206(g)(II) we delete the terms “upgrade” “uprate.” 

23. Rule 3207 - Construction or Expansion of Distribution Facilities

84. CREA argues that extension policies regarding PV cost estimate in rules 3207(c) to (e) do not apply to REAs.  We agree with this request and grant this exception.  We note that this rule applies to San Miguel Power Association as it is regulated by the Commission.

24. Rules 3300 – 3309 Relating to Steam Meters

85. Based on our prior ruling regarding incorporating steam rules within the electric rules, we grant the various Public Service exceptions consistent with that ruling.  Adopting Public Service proposed limited steam rules, rules 3300 to rules 3309 will be modified as follow:  1) delete the words “or steam metered” in rule 3300 (a); 2) delete rule 3300 (d); 3) delete the words “or steam” in rules 3301 (a) and (b); 4) delete rule 3302 (e); 5) delete the words “or steam” in rule 3303 (a) and “or steam consumed” in rule 3303 (b); 6) delete rule 3304(d) (IV); 7) delete the words “or steam” in rule 3305 (a); and 8) delete rule 3305 (b) (III).

25. Rule 3303 - Meter Testing Equipment and Facilities and Rule 3304 - Scheduled Meter Testing

86. Public Service requests clarification and relief from filing applications for approval of its testing practices; for a meter testing sampling program; and to set standard periodic testing periods, on the ground that changing its meter testing program would be expensive and no concerns expressed about its existing meter testing program were expressed during the rulemaking process.  As grounds for its requested relief,  Public Service cites to a 1979 Commission Decision, C79-1472, which granted it permission to deviate from these same sampling periods as in these Rules, currently provided in Commission rule 723-3-29.
87. As discussed infra, the Commission believes it is inappropriate to grant waivers from the rules during the actual rulemaking process.  Public Service may, after the Commission issues an administratively final decision on these rules, apply for any waivers it chooses.  Of course, it will have to provide justification as to why granting of the waiver is in the public interest. 

26. Rules 3305 - Meter Testing Upon Request

88. We amend the language in this rule to remove the option for a customer to request a member of the Commission’s Staff be present at a meter testing.  Historically, this rule has been used infrequently and Staff has provided little benefit to the process since Staff is not trained in metering testing processes.  As a result, we re-write the rule to incorporate independent third-party testing.  We also incorporate the concept that, if upon completion of the independent test, the disputed meter is found to be accurate within the limits of rule 3302, the customer shall bear all costs associated with conducting the test.  If, upon completion of the independent test, the disputed meter is found to be inaccurate beyond the limits prescribed in rule 3302, the utility shall bear all costs associated with conducting the test.

27. Rule 3309 - Meter Reading

89. Aquila adds the phrase, “upon notification to and approval from the Commission” for meter reading to occur every six months in rule 3309(c).  We deny this request.  We find this to be an unnecessary step if the utility chooses to use estimated bills for a period of time not to exceed six months.

28. Rule 3400 - Applicability

90. Within their exceptions, and proposed redline versions of the rule, both Public Service and Aquila request this rule be either removed or restructured to address their concerns that the Billing and Service portion of rules 3400 to 3410 are too broad, and should not include all commercial classes of customers.  While Public Service primarily addressed its concern on a rule-by-rule basis in its pleading and redline, Aquila addressed its concerns as part of its overall objection to the scope of rule 3400 as it would impact the 3400 to 3410 portion of rules.  Public Service correctly points out that the ALJ sought to address the issue of a “break point” between small and large commercial customers.  That is, small commercial customers deserve certain customer protections while larger, more sophisticated commercial and industrial customers are able to protect their interests without the involvement of the Commission.  Aquila argued in their pleading that the inclusion of all commercial classes of customers in this portion of rules would have a detrimental financial impact on utilities.  There are no exceptions by any party to the Commission applying this portion of rules to residential customers.

91. We disagree with Public Service and Aquila that the applicability rule as recommended would have a negative impact on utilities in comparison to the degree of protections the Commission should extend to certain classes of small commercial and agricultural customers.  As such we will not attempt to create such a surgically precise division with a single, broad rule.  Rather, we conclude that the recommended rule allows each utility to establish a “break point” between smaller commercial classes of customers and larger commercial or industrial customers within each utility’s individual tariff, based on its own circumstances.  This will allow each utility to address its unique differences in customer classes, nature of business and revenue protection issues while protecting those residential, agricultural and small commercial customers who are recognized as entitled to certain customer protections.  For these reasons, we deny the exceptions of both Public Service and Aquila regarding rule 3400, and its associated effects on the remaining portion of the billing and service rules.  Chairman Sopkin dissents from this requirement in a separate opinion below.  

29. Rule 3401 - Billing and Information Procedures

92. Public Service does not address this rule in its exceptions, however in its proposed redline version of the rules, it identifies two areas where modification is requested.  In 3401(a)(VII), Public Service removes the definition of “past due” as being on the 31st day following the due date of current charges.  In light of the fact that this definition is consistent with the current definition of past due, we deny the exception.

93. Public Service also modifies the language in 3401(c) regarding the use of benefit of service.  We believe these suggested modifications produce no significant change in the intent or operation of the rule.  As a result, we deny the exception.

94. Public Service, in its exceptions to rules 3401, 3407 and 3408, and Aquila in its exceptions, raise concerns regarding the ALJ’s recommendation that billing due dates and discontinuance notification dates require a 15 business day timeline instead of 15 days.  Both Aquila and Public Service indicate that there was little evidence in the record to support such a recommendation.  Inasmuch as the use of “business days” is inconsistent with the standard created by the Commission for the entire recodification project, the result of adopting such language would lengthen the amount of time a utility could expect timely payment, and would extend the total time a utility would be required to allow before “treating” a delinquent account.  We agree with the utilities’ exceptions that the enlargement of time for a notice of discontinuance or bill due date from 15 days to 15 business days is not appropriate.  Therefore, we grant the exception.

95. In its exceptions Aquila adds the specific language to 3401(e), “…have the option…”, with respect to the offering by a utility of electronic billing.  We agree with allowing electronic billing as an option - not a requirement - and grant this exception.

30. Rule 3402 - Adjustments for Meter and Billing Errors

96. In its pleading and redline, Public Service accurately identified itself as the only steam utility in the State of Colorado.  Public Service requests that any steam rules be segregated from the electric rules.  In light of our earlier ruling, we grant this exception to exclude references to steam in this rule.

97. In its pleading and redline, Public Service indicates that a utility should not be held asymmetrically responsible for locating, addressing and resolving metering or billing errors in rule 3402(a)(II).  Public Service requests that the “lookback” period for the customer to pursue credits for metering and billing errors for two years be made consistent with a utilities’ “lookback” period to collect for metering and billing errors for six months.  We are not convinced.  Because a customer pays a utility specifically for metering and billing services, the meter is the property of the utility, operation and maintenance of the meter is the responsibility of the utility, and the likelihood is small that a residential, agricultural or small commercial customer would detect if a meter was not working properly, we find that the utility should be held to a higher standard than the customer.  Because this rule serves as an incentive for a utility to properly monitor and maintain its equipment, and as an incentive for a utility to address metering and billing errors expediently, we deny the exception.  

98. In its response brief, Energy Outreach Colorado offers an alternative meter reading notification should the Commission grant the Public Service and Aquila exceptions; in light of our decision, we deem Energy Outreach Colorado’s alternative moot.

31. Rule 3403 - Applications for Service, Customer Deposits, and Third-Party Guarantee Arrangements

99. In its pleading and redline Public Service again requests the inclusion of the word or references to residential customers in numerous places throughout this rule.  In light of our earlier ruling not limiting the applicability of this portion of rules solely to residential customers, we deny these exceptions in rules 3403(c), 3403(d), 3403(e), 3403(f), 3403(h), 3403(i), 3403(o), and 3403(o)(I).

100. Public Service also requested the removal of a portion of 3403(f) in which the utility specifically would be required to notify a customer of the availability of the Commission’s External Affairs section in order to dispute a utility’s deposit decision.  In light of our decision to require such notification elsewhere within rule 3004, we believe a second “notice rule” within this portion of the rule is duplicitous and thus grant this exception.  Similarly, we grant the exception put forth by Public Service to remove rule 3403(g) requiring written notice regarding a utility’s decision for requiring a customer deposit.   We do not intend this decision to release a utility from its responsibility to notify a customer or applicant of its right to contact the External Affairs section in the event of a dispute over a deposit.

101. Public Service requested a modification to rule 3403(p)(III) in its pleading and tariff to remove the requirement of a utility to pay interest to the energy assistance organization on monies obtained from line extensions on which the company had no obligation to accrue interest.  Because each utility may have different line extension tariff provisions, we grant the exception.

102. Aquila in its pleading and redline indicates a desire to add a level of protection for utilities in the event a third-party guarantor withdraws a guarantee in writing prior to the customer’s establishing a satisfactory credit history with a utility. We agree that it is appropriate not to allow a loophole through which customers initially could obtain utility service, then later withdraw the appropriate degree of revenue protection without remedy for the utility.  For this reason, we grant Aquila’s exception to rule 3403(h).

32. Rule 3404 - Installment Payments

103. Aquila and Public Service request the rule language be modified to include wording to limit the availability of payment arrangements to residential customers only. We deny the Aquila and Public Service exceptions for reasons cited previously in this order.

104. In rule 3404(c)(II) and 3404(c)(III) Public Service addresses their concerns regarding the length of time between the due date and the “past due date” being 31 days after the due date. We find the proposed language in the exception would create unnecessary confusion, and would allow a utility to disconnect a customer’s account for amounts not shown on a discontinuance notice, or would allow amounts that are not “treatable” at the time of the notice to appear on a notice of discontinuance.  For these reasons, we deny the exceptions on these two rules.

105. We agree with Public Service and find duplicitous the need to include language on a written notification of a payment arrangement of the customer’s ability to contact the External Affairs section of the Commission within rule 3404(d)(III).  As a result, we grant Public Service’s exception.

33. Rule 3406 - Component and Source Disclosure

106. We received exceptions from Public Service regarding the need for a utility to file an application with the Commission in advance of the publication of said disclosure twice per year. We note that the exception does not release the utility from the responsibility of publishing the disclosure to the customer on a specific schedule twice annually, however, the Commission agrees with Public Service that the requirement for the utility to file the disclosure information with the Commission for approval in advance is unnecessary.  Therefore, we grant the exception regarding the removal of rule 3406(a).

34. Rule 3407 - Discontinuance of Service

107. In its pleading and redline Public Service states that the terms “due date” and “past due” should be 15 days and 31 days respectively, as does Aquila in its comments and redline regarding the applicability rule.  Public Service and Aquila filed exceptions and proposed changes to rule 3407(b)(I) to reflect their perspective that the timeline should be shortened.  However, we are not convinced that shortening the timeline beyond that which is proposed is appropriate.  Additionally, we note that the timeline for past due status as it is calculated in the recommended rules is consistent with our current rules.  Therefore we deny the exceptions.  

108. As per our discussion elsewhere in this order, we deny the exceptions to rule 3407(e)(II) which would limit the rule to residential customers only.

109. Public Service also proposed changing the wording in rule 3407(e)(IV) regarding the effective date of a medical certificate. We believe that the change in language could create more ambiguity than the ALJ’s recommended language.  For this reason we deny the exception.  

110. Aquila indicates in its pleading that the use of a medical certificate could be construed to apply to commercial customers should the applicability rule not be modified to specify residential customers only.  We note that the wording in rule 3407(e)(IV) specifically limits the use of medical certificates to address, “…the customer or permanent resident of the customer’s household…”  We interpret this rule as self-limiting to residential customers inasmuch as there cannot be a resident in a commercial premises.  Therefore we deny this exception.

35. Rule 3408 - Notice of Discontinuance of Service

111. Aquila and Public Service have requested in pleadings and redline format to limit the scope of this rule to residential customers only.  As stated infra, we disagree.  In its redline Public Service proposes insertion of references to residential customers in the title and rule 3408(a).  We deny both of these exceptions.  Additionally, Public Service proposed the removal of a requirement to advise a customer of the ability to contact the External Affairs section of the Commission in the event of a dispute – consistent with its exceptions mentioned earlier to rule 3004.  Energy Outreach Colorado, in its response, offered an alternative should the Commission grant the exception of Public Service.  In light of our earlier decision regarding rule 3004, we deny the exceptions to rule 3408(b)(VII) and deem moot Energy Outreach Colorado’s alternative.

36. Rule 3410 - Refund Plans

112. Aquila proposes to:  1) lengthen the payment date to the energy assistance organization from four to six months after refund is deemed undistributed; and 2) delete the six per cent additional interest on refunds if not timely paid to the energy assistance organization. We deny the first exception; however, we find good cause to grant the second.

37. Rule 3500 - Definitions

113. Public Service objects to the ALJ’s inclusion of the words “or offered to” in the definition of Activity.  It believes that this inclusion has the unintended and inappropriate consequence of expanding the scope of the rules to encompass cost assignment and allocations between and among the utility and unrelated entities as well as between and among the utility’s affiliates and unrelated entities.  Public Service notes that the ALJ wanted to ensure that the definition of activity is broad enough to capture all dealing between the utility and its unregulated divisions or affiliates.  In Public Service’s opinion, this concern was unfounded.  Within its proposed redline version of the rules, Public Service provides two alternative modifications to the definition of Activity which it believes fully addresses the ALJ’s concern without impermissibly and inappropriately broadening the CAAM rules.  The first alternative definition is essentially a restatement of the Active Parties’ proposed definition in the rulemaking proceeding.  The second alternative definition captures only situations where the activity was between a utility, its divisions, or its affiliates.

114. We find that both of the proposed alternative definitions are inadequate.  The first alternative definition doesn’t capture the concept that transactions can flow both ways (i.e., “offered to” and “offered by”).  The second alternative definition doesn’t capture the possibility that the activity may originate within the utility itself.  For instance, if an appliance repair service was offered to the public by the utility itself, it would not be considered an “activity” for cost allocation purposes under this proposed definition.  Therefore, we deny the exception of Public Service.

115. The Alliance seeks exception to the definition of “allocate.”  The Alliance believes the examples included in the Active Parties’ definition for ”allocate” helped to capture some of the lessons learned in prior CAAM proceedings.  It does concede that the example can be omitted as long as the critical point of the example be retained.  Namely that, if a cost is allocated at any point in the accounting process (even before it is booked into the FERC Uniform System of Accounts), such is an allocation and not a direct assignment.  We don’t fully understand the “critical point of the example” which the Alliance is attempting to make.  We note that the ALJ’s proposed definition of Allocate is nearly identical to the Active Parties’ definition, but it does not include the two examples of an allocation of costs.  It is hoped that the Alliance can provide further explanation of this point in a rehearing, reargument, and reconsideration pleading, if it chooses to file one.

116. The next definition which the Alliance seeks exception to is “assigned.”  The Alliance proposes to modify the definition of assigned to parallel the construction with the definition of allocate.  To do this it moves the phrase “charged directly” to the beginning of the definition and adds the word “solely.”  We find that the first proposed change is more stylistic in nature and the second proposed change could create problems through the inclusion of the word “solely.”  As a result, we deny these exceptions.

117. The Alliance recommends that the definitions for Fully Distributed Costs (FDC) and Fully Distributed Cost Study (FDC Study) be changed to the definitions created by the Active Parties.  The Alliance has concern that the definitions in the proposed rules call for the type of study done to support a Phase I revenue requirement and not the type of study envisioned by the Alliance.  Likewise, Public Service also takes exception to the proposed definitions for CAAM, FDC, and FDC Study.  It notes that the ALJ rejected the Active Parties’ suggested definitions for these terms because he felt they were inadequate.  Instead, the ALJ used the definitions contained in the original NOPR.  In Public Service’s opinion, in doing so the ALJ has created inconsistencies and conflicts with the substantive rules governing CAAM and FDC study.  Public Service notes that the definition of CAAM describes it, in part, “as the calculation methods the utility uses to segregate and account for revenues, expenses, assets, liabilities, and rate base cost components to Colorado jurisdictional activities”, whereas the substantive rules relating to CAAM describe it as “the policies, procedures, and cost allocation methods used to assign and allocate costs between regulated and nonregulated activities.”   As a result of the two inconsistencies between the two descriptions, the rules are extremely difficult to interpret and apply, according to Public Service.  It suggests that the Commission adopt the Active Parties’ definitions for these terms which reference the substantive rules.  We agree with the ALJ that having definitions which reference other portions of the rules are problematic.  However, we agree with Public Service that the definition of CAAM and rule 3503(a) are inconsistent and should be made to be the same.  Therefore, we grant this exception and modify rule 3503(a) to be consistent with the definition of CAAM.

118. The next definition Public Service seeks exception to is the term “Transaction”.  Public Service notes that the ALJ adopted the Active Parties’ definition, but rejected the exclusion from the definition the provision of administrative services (accounting, finance, legal, etc.) and transactions involving regulated and nonregulated divisions or affiliates of the utility that are subject to competitive bidding process such as the Commission’s Least Cost Planning rules, see 4 CCR 723-3-3610.  Public Service correctly notes that the term “Transaction” is used only in circumstances under which the asymmetrical pricing principles are to be applied.  It contends that the Active Parties recommended  excluding the administrative services from the asymmetrical pricing principle because they believed that to price them at their fully distributed cost was sufficient to ensure that regulated activities do not subsidize unregulated activities.   According to Public Service, using the fully distributed cost also properly preserves the ability for those utilities that provide administrative services from within the utility to take advantage of economies of scale and scope in the delivery of such services.  It also contends that the competitive bidding process itself contains sufficient safeguards to ensure that services are fairly and equitably priced.

119. KM also takes exception to the ALJ excluding a portion of the Active Parties’ definition of Transaction relating to the exemption of shared administrative services from the transactional pricing rules.  It recommends that the Active Parties’ language be added back to the definition of Transaction.

120. We agree with the utilities that there are sufficient safeguards to ratepayers if the utility acquires a product or service from an affiliate if the product or service is acquired as the winning bid through a competitive bidding process.  Therefore, we grant this exception.  However, we find that, instead of modifying the definition of “Transaction” to account for this, the concept should be set forth in the rules themselves. See rule 3502(e)(I).  As for the second exception, namely that administrative services should be exempted from the transaction pricing rules “higher of” and “lower of” standard, we deny this exception.  Our primary concern stems from potential situations where the utility would purchase administrative services from entities where there is not an “arms-length” relationship.  We find that establishing such a blanket exemption for administrative services could lead to ratepayers paying more for administrative services than is appropriate.  This issue is more fully discussed below regarding rule 3502.

38. Rule 3501 - Basis, Purpose and Statutory Authority

121. Aquila raises legal arguments to support its belief that the CAAM rules exceed the Commission’s authority because the rules specifically include the concept of jurisdictional cost allocations throughout them.  In Aquila’s opinion, the Commission has no legal authority to impose such multi-state or multi-jurisdictional regulations under its clear statutory mandate to prevent cross-subsidization of non-regulated services by regulated service of Colorado utilities pursuant to § 40-3-114, C.R.S.  It believes that the allocation of costs between states, interstate, and other jurisdictional operations should only be reviewed during the course of a general rate case when changes in the rates for retail service and jurisdictional allocation factors are properly before the Commission.  Aquila claims that, to the extent that a Commission rule regulates outside of the state of Colorado, such regulation does not serve a legitimate end as such regulation has not been delegated to Colorado or the Colorado Commission.

122. Aquila asserts that the proposed rules exceed a Colorado state agency’s Tenth Amendment police powers and represent the potential for a significant intrusion of the Commission into interstate commerce matters and thereby is a violation of the Commerce Clause of the U. S. Constitution.  

123. While we agree with Aquila’s legal analysis regarding our jurisdictional limits and authority, we find that such an analysis is not applicable in this instance.  In providing for review by Staff of a utility’s specific cost allocations in other states and jurisdictions, we find that the rules merely contemplate a methodology to allow Staff to obtain complete information regarding cost allocations.  We find that the rules do not expressly or implicitly allow this Commission to order a utility to revise its cost allocations in other jurisdictions or states.  We therefore deny Aquila’s exceptions.

39. Rule 3502 - Principles

124. The Alliance believes that the Benefit Principle found in rule 3502(c)(IV) is a corollary to the Cost Causation Principle, rule 3502(c)(I) and therefore, it should either be included with Cost Causation Principle or be included directly after it in the hierarchy of allocation principles.  While an argument can be made that if an activity causes a cost to be incurred, it also benefits from incurring the cost.  This circular reasoning distorts the intent of hierarchy.

125. We disagree and deny the exception.  We find that the hierarchy set in the original NOPR and adopted by the ALJ correctly places the Benefit Principle as the fourth level.

126. Public Service takes exception to the Materiality Principle contained in rule 3502(c)(V).  It is concerned with the implication that a general allocator will only be appropriate where there is “a small amount of cost left after either direct or indirect assignment or allocation.”  As a practical matter, it asserts that there are many significant cost categories for which a general allocator is the most appropriate means of allocating costs.  They suggest that corporate governance costs is most appropriately allocated based on a three factor general allocator.  As a result, it proposes modifications to the Materiality Principle.  We disagree with Public Service’s contention that cost pools could be used for large dollar items.  We find that the last allocation principle should be for residual costs which could not have been allocated based on the four hierarchical principles--Cost Causation, Variability, Traceability, and Benefit.  As a result, we modify rule 3502(c)(IV) to capture the concept of Residuality instead of Materiality.

127. KM takes exception to the transactional pricing rules found at rules 3502(d) and 3502(e).  According to KM, applying these rules could result in an unconstitutional taking of property and an unlawful forced subsidy of utility rates.  In KM’s opinion, utility customers should pay no more and no less than their fair share of the fully distributed costs of internal services.

128. KM supports its argument through an example of shared corporate service and rule 3502(d) for the higher of transactional pricing standard.  KM claims that such an allocation would result in an unconstitutional taking of property if the higher value allocated to affiliated businesses were to be imputed for ratemaking purposes as a contribution toward the costs of providing utility services.  KM surmises under this scenario that the utility would either be left uncompensated by its rates, in which case the rates would not be just and reasonable, or the affiliate would be forced to effectively subsidize utility rates by paying higher than fully distributed costs.  KM likewise concludes that rule 3502(e) could result in an illegal taking and forced subsidization for transactions going the other way, i.e., transactions from a nonregulated activity to the utility.

129. KM also has concerns with the transaction pricing rules relating to sale of assets.  It states that assets owned by a utility or by its unregulated affiliated businesses belong to shareholders, not their customers.  If assets are sold, customers have no lawful claim to any gain from the sale of such assets.  KM believes that the Commission does not have legal authority to set the contract sale price of assets transferred between a utility and an unregulated affiliate, or to confiscate or allocate any gain from such a transfer.  In KM’s opinion, rules 3502(d)(III) and (e)(III) are unlawful to the extent they require assets that are transferred by the utility to be valued for regulatory purposes at other than net book cost.  To correct for the problems it has identified with rules 3502(d) and (e) it provides suggested rule language.  Its suggested rules removes the “higher of” and “lower of” standard and replaces it with either fully distributed costs, prudently incurred costs or net book value depending on which direction the transaction  is being performed and whether its an asset, service or product.

130. Finally, KM expresses concern with rule 3502(f), because the rule does not indicate what happens after a utility determines that it is impracticable to establish a market price under the transactional pricing rules.  It asks whether the transaction must be valued at some hypothetical fully distributed cost for the utility to provide the service internally.

131. Throughout this rulemaking, KM explained how it is corporately organized differently than other Colorado utilities.  That is, their shared corporate services reside within its regulated utility operations, whereas Public Service receives its shared corporate services from a service company under its holding company structure.  The Commission notes that rulemaking proceedings establish rules of general applicability to all utilities.  It becomes impractical to try to craft rules which address every possibility.  When KM files its CAAM and FDC study pursuant to these rules, it can seek a waiver to these portions of the CAAM rules, providing justification for why a waiver is in the public interest.  Our overarching concern with any cost allocation rules is to ensure that the ratepayers pay no more or no less than they should.  We agree with the point raised by KM regarding rule 3502(f), and therefore modify this rule.

132. Aquila argues that, in several instances, the ALJ’s proposed rules equates regulated non-jurisdictional service with unregulated activities.  As an example, it points to rule 3502(g),which states that the terms should not be treated as interchangeable since regulated, non-jurisdictional activities are not subject to § 40-3-114.  As a result, it requests that the Commission strike any references to regulated, non-jurisdictional services in the cost allocation rules.

133. We deny this exception.  We find that, as a result of our modifications to the Basis, Purpose and Statutory Authority section of these rules, we have addressed Aquila concerns that we are not expanding our regulatory oversight.  We also note that rule 3502(g) is intended to lessen the burden on utilities by allowing them to classify, for cost allocation purposes, services which are regulated by another agency.  From our perspective, these services are non-jurisdictional.

40. Rule 3503 - Cost Allocation Manuals

134. Aquila also believes the ALJ made some problematic decisions in crafting the rules relating to the filing of the CAAM and FDC Study, specifically, by requiring Aquila to file a CAAM within 180 days of the effective date of the rules.  Aquila notes that, as part of a settlement agreement with the Staff, it has agreed to engage in a series of workshops, before filing its CAAM that will take over six months, see Decision No. C04-0999.  Therefore Aquila asserts that it would be impossible for Aquila to comply with the proposed rule.  We deny this exception.  From a policy perspective, we believe that we should not grant waivers as part of a rulemaking process.  The proper approach for Aquila will be to file for a waiver of this rule once the rules become effective.

135. Next, Aquila takes exception to rule 3503(h), which requires a FDC Study to be filed simultaneously with the CAAM.  Instead, Aquila believes that the requirement to file a FDC Study should be limited to rate case proceedings.  Likewise, Aquila takes exception to the requirement that it file a new FDC Study when a change to the CAAM is filed.  In its opinion, it would lead to a large increase in regulatory costs and litigation.  These costs, Aquila continues, would ultimately lead to higher customer rates and would be paid by the very customers that § 40-3-114 was intended to protect.  Aquila asserts that compliance with this requirement would be very difficult in general since it would require a utility to create a completely hypothetical allocation of historical costs when changes to the cost allocation manual are proposed.  It notes that the Active Parties recommended that this requirement be eliminated.

136. KM takes exception to rule 3503, which requires that utilities file CAAM and FDC Studies at times other than in the context of a general rate case.  In KM’s opinion, this rule would impose a large and costly burden on utilities, intervening parties, and the Commission without sufficient justification or benefits that would outweigh the burden.  It contends that this cost-benefit justification has not been done in the present rulemaking proceeding.  As such, this rule does not comply with the APA.

137. We note that, in Decision No. C79-179, a previous Commission found that it generally agreed with Staff’s desire to evaluate a CAAM through a FDC Study and we affirm this decision today.  To use an Internal Revenue Service (IRS) analogy, the CAAM represents the various explanations of what is considered income and deductions in the annual booklet the IRS mails to all taxpayers while the FDC Study represents the tax forms.  A taxpayer could not readily determine whether they were in a tax liability or a refund position by reading the IRS booklet; instead, they need to complete the tax form while following the instructions in the booklet.  Likewise, in order to evaluate a CAAM, Staff needs to see how the CAAM assigns and allocates costs through a FDC Study using actual financial results of a utility.  Therefore, we deny the exception.

41. Rule 3504 - Fully Distributed Cost Studies

138. Public Service believes that in adopting rule 3504(b), the ALJ inadvertently modified the last sentence from what was proposed by the Active Parties and, in doing so, created uncertainty as to what it requires.  Public Service claims that the intent of the Active Parties was to describe the general form of the FDC Study that was agreed to by Staff and intervenors as part of the settlement of Public Service Phase I rate case in Docket No. 02S-315EG.  As a result, Public Service provides two modifications to rule 3504(b).  The first modification adds the concept that there could be a non-utility division within a utility.  The second modification adds the phrase “of all assigned and allocated costs by division.”  We agree with Public Service’s modifications and grant the exceptions.  However we make one addition to their suggested phrase and add the concept that the costs can be from either regulated or nonregulated divisions.

139. Finally, Aquila deletes the phrase “and the itemized amounts assigned and allocated to other jurisdictions” from rule 3504(d)(III).  We deny this exception.  In order to ensure the total company numbers shown on the FDC Study agree with the total company numbers shown on its financial statements, Staff needs to see the amounts for other jurisdictions.  Furthermore, because utilities keep their books and records in accordance with the Uniform System of Accounts, it should be rather straight forward to provide the itemization by FERC account number for various expenses.

42. Rule 3902 - Avoided Costs

140. Public Service argues that the Commission should make explicit that a utility is obligated to purchase capacity and energy from a qualifying facility greater than 100KW only if the qualifying facility is a winning bidder in the bid or auction procedure.  To clarify this, Public Service proposes to add in rule 3902(c) the phrase “for facilities of design capacity of greater than 100 kilowatts.  The utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying is awarded a contract under the bid or auction or combination procedure.”  We agree with this request and will grant Public Service’s clarifying language.

43. Rule 3912 - Submission of Design Information by a Qualifying Facility

141. Public Service maintains that a utility may need more than 150 days to determine the interconnection requirements for larger qualifying facilities that interconnect into the utility’s transmission system in rule 3912(a). As clarification, Public Service proposes to add the phrase “or such longer time that the utility may require if the qualifying facility desires to interconnect to the utility’s transmission system.”  We deny this request.  We believe that 150 days, or approximately five months, is sufficient time for the Qualifying Facility (QF) and the utility to exchange the necessary information regarding the design of the facility and the interconnection requirements.

44. Rule 3913 - Conference between Utility and a Qualifying Facility

142. Public Service asserts that a utility should not be required to conduct permitting and code research for the qualifying facility as the effort can be burdensome and is the responsibility of the developer of generation and not the utility purchaser of power as proposed in rule 3913(b).  Public Service proposes to delete this section.  We deny this request.  We note that rule 3913(b) requires the utility to provide the QF the names of governmental agencies which have code requirements, not the actual codes themselves.

45. Rule 3914 - Establishment of Requirements for a Qualifying Facility

143. Public Service proposes to add the phrase “utility’s requirements for system” for clarification purposes in rule 3914(a)(II).  We agree with this request and will the exception’s clarifying language.

46. Rule 3915 - Compliance with Requirements and Rule Standards

144. Public Service proposes to add the phrase “at its option, may” as clarifying language in rule 3915(c).  We agree with this request and grant the exception’s clarifying language.

47. Rule 3917 - Limits of Magnitude of a Qualifying Facility

145. Public Service argues that this section is outdated and difficult to fulfill.  It requests that the subject matter of this rule is better addressed in the LCP process under rule 3607(c).  As a result, Public Service proposes to eliminate rule 3917.  We agree with this request and grant Public Service’s request.

48. Rule 3919 - Coordination of Circuit Protection Equipment

146. Public Service asserts that under FERC rules qualifying facilities are assessed interconnection costs and these costs should be considered interconnection costs borne by the qualifying facility in rule 3919(b).  Public Service proposes to add the phrase “Costs of the evaluation shall be an interconnection cost paid by”, and delete the phrase “Pre-engineering costs shall not include routine normal evaluation of the proposed interconnection” in rule 3919(b).  We agree with this request and grant this exception.

49. Rule 3921 - Grounding Qualifying Facility Equipment

147. Public Service argues that it is not responsible for doing code research for the qualifying facility as this effort can be burdensome and should be the responsibility of the developer of the generation and not the purchasing utility as set forth in rule 3921(c).  Public Service proposes to delete the phrase “and applicable governmental codes.”  We agree with this request and grant this exception consistent with our previous ruling regarding rule 3913(b).  We note that a utility’s grounding requirements incorporate requirements of the NESC and the National Electric Code, when applicable.  

50. Rule 3922 - Standards for Harmonics and Frequency

148. Public Service argues that it is unclear what the reference to bulk power suppliers means in rule 3922(a).  It further states that the appropriate standard for harmonic content will vary depending upon the size of the qualifying facility and whether the interconnection is at the transmission or distribution level.  Public Service proposes to delete the phrases “For smaller qualifying facilities connected to its distribution system,” and “Such standards shall be no more stringent than those of the utility’s bulk power suppliers.”  We agree with these requests and grant the exceptions.  However, we add the word “non-discriminatory” before the word “standards” as clarifying language.

51. Rule 3923 - Interconnection at Different Voltage Levels

149. Public Service advocates not to specify the voltage levels and as such proposes to delete the phrases “secondary” and “unless the utility agrees to an interconnection at a different voltage level.”  We agree with this request and grant Public Service’s clarifying language.

52. Rule 3924 - Types of Generators and Inverting Equipment

150. Public Service believes that various technologies have different strengths and weaknesses and the rule should not express a preference for one form or another.  Public Service proposes to delete rule 3924(a).  We deny this request as the safety issue contained in the rule must be maintained.  However we change (a) to read:  “ A utility shall establish standards to encourage qualifying facilities to use generators that minimize the safety hazard associated with the possibility of reverse power flow during periods of line outages.” 

151. Public Service additionally argues that a utility should not be obligated to correct the qualifying facilities power factor problems as set forth in rule 3924(c).  In its opinion, utilities should be able to contract with qualifying facilities for remedies for poor power factor that do not require the utility to affirmatively solve the problem.  Public Service proposes to delete this rule.  We deny this request.  The existing rule protects a utility’s right to fix problems on its own system caused by others and paid for by others.  Also, to accommodate Public Service’s concern we add the phrase “ unless otherwise provided by contract,” after “utility’s system” in rule 3924(c).

53. Rule 3926 - Meters

152. Regarding rules 3926(a) and (c), Public Service argues that standard power purchase agreements with larger qualifying facilities require the installation of not only meters, but also voltage transformers, current transformers, recorders and telemetry equipment.  Public Service proposes to delete the phrase “supply (at cost)” in rule 3926(a) and add the phrase “and associated metering equipment” in rules 3926(a) and (c).  We agree with this request and grant Public Service’s clarifying language.

54. Rule 3927 - Maintenance and Inspection of a Qualifying Facility

153. Public Service argues that for liability and safety reasons, utilities should not be required to operate the equipment of the qualifying facility as proposed in rule 3927(f).  It believes that if the inspection does not satisfy the utility that the qualifying facility will operate in a safe manner, the utility should have the right to disconnect the qualifying facility.  Public Service proposes to add the phrase “The utility shall have the right to disconnect the qualifying facility from the utility’s system until the qualifying facility can demonstrate the proper functioning of the qualifying facility’s protection and control equipment to the satisfaction of utility representatives.”  We agree with this request and grant this exception.  However, to clarify when a disconnection can occur under this rule we add the phrase “If the facility fails the inspection, the” to the beginning of the last sentence in rule 3927(f).

55. Rule 3951 - Discontinuance of Sales or Purchase During System Emergencies and Notice

154. Public Service takes the position that, if a utility is faced with a system emergency, it should not be burdened with the need to notify qualifying facilities of the need to discontinue purchases during the emergency as set forth in rule 3951(c)(I).  Public Service has many small and medium-sized qualifying facilities on its system.  An after-the-fact written explanation should be sufficient.  Public Service proposes to delete rule 3951(c)(I) and changes written notice from “3 business” to 10 days.  We agree with these requests and will grant the exceptions.

56. Rule 3952 - Other Discontinues

155. Public Service proposes to delete the phrase “as provided in Rule 3951”.  We agree with this request and grant this exception.  However, we add at the beginning of the sentence the phrase “Within ten days,” to designate a time frame.

57. Rule 3954 - Reporting Requirements for Utilities

156. Public Service argues that the prior “Rule 6” reporting requirement has been superceded by the more comprehensive LCP rules and the reports.  The Rule 6 reporting requirements were originally established by the Commission after the passage of Public Utility Regulatory Policy Act of 1978 (PURPA).  At that time there was considerable concern about the reliability of qualifying facilities (QF).  The QF industry has since matured and its reliability has been established.  These rules are burdensome to provide and Public Service is unaware of any practical use of this information.  Public Service proposes to eliminate this rule in its entirety.  We agree with this request and grant this exception.  The data is not presently used and the contract reporting need for it will go away as the few existing QF contracts expire.

58. Wavier of Rules

157. Public Service requests a one-year grace period for the new rules to be implemented because it contends that it will take time to make the necessary changes and to train the employees.  Under its proposal, they would be in compliance with the rules if they met either the current or new rules.  While we are sympathetic to the possibility of changes and training of employees, we find the request to be problematic.  The Commission cannot legally have two different sets of rules in effect at one time.  Such an attempt would clearly violate the Colorado Administrative Procedures Act.  The new rules will take effect on April 1, 2006.  After our rulings are administratively final and prior to the April 1 date, Public Service and any other utility, seeking relief from the new rules, should file a waiver request.  All waiver requests should list the rule number and subpart, if applicable, and include justification as to why the waiver is in the public interest.  Therefore, we deny Public Service’s request for a blanket waiver. 

D. Lifting of the Stay

158. The Commission issued the following decisions to stay the various recommended Decision Nos. C05-0538 for the Water Rules, C05-0564 for the Electric Rules, C05-0565 for the Gas Rules, C05-0570 for the Cost Allocation and Assignment Rules and C05-0598 for the Master Meter Rules.  Based on our ruling on exceptions at the deliberations, we lift those stays.

II. ORDER

A. The Commission Orders That:

1. The stay the Commission placed on the Proposed Rules Regulating Electric and Steam Utilities as found in 4 CCR 723-3, 10, 19 and 32; on the Proposed Rules Regulating Cost Assignment and Allocation for Gas and Electric Utilities found at 4 CCR 723-47; and on the Proposed Rules Regulating Master Meter Operators found at 4 CCR 723-3-33 is lifted.

2. The Commission adopts the Proposed Rules Regulating Electric Utilities, Regulating Cost Assignment and Allocation for Gas and Electric Utilities, and Regulating Master Meter Operators attached to this Order as Attachment A.

3. The Commission adopts the Proposed Rules Regulating Steam Utilities attached to this Order as Attachment B.

4. The rules shall be effective on April 1, 2006.

5. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

6. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

7. The 20-day time-period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
September 6, 2005.
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CHAIRMAN GREGORY E. SOPKIN CONCURRING, IN PART, AND DISSENTING, IN PART:  

C. Chairman Sopkin’s Dissent Regarding the 3400 Series of Rules.

1. I dissent from the Commission’s decision that a host of rules designed for consumer protection should apply to business and commercial customer classes.  These rules increase costs and uncollectible accounts for utilities, which are ultimately borne by other ratepayers who act responsibly.  While there are reasons to provide extraordinary protections to unsophisticated residential customers who need energy as a basic necessity for their homes, those who run a business, regardless of size, should be responsible enough to pay their utility bills on a timely basis.

2. Specifically, I do not believe the proposed rules concerning billing, customer deposits, third-party guarantees, and installment payment plans should apply outside of the residential context.
  Residential customers need electricity and natural gas service to live in their homes.  By contrast, business and commercial customers need energy to stay in business, which, while important, does not justify increasing costs that are ultimately borne by all ratepayers.  Put simply, why should one customer who pays his or her bills on time pay for the bills of a business customer who does not or cannot?  Or, why should the general body of ratepayers be responsible to try to ensure that commercial customers do not go out of business? 

3. For example, if a business customer fails to pay its monthly energy bill of, say, $3000,
 the proposed rules allow the customer, after it receives a disconnection notice, to pay 

only ten percent of the bill, and then receive a six-month installment plan to pay the remaining $2700.  If the customer then fails to pay the next monthly bill of $3000, while the utility can ultimately disconnect the customer, at least $5700 would remain unpaid.  If, as often occurs, the utility is unable to collect the deficiency, the utility would record the unpaid bill into its uncollectible account.  The utility, through a rate case, recovers in its rates an amount for all of its uncollectible accounts.  Translation:  all ratepayers pay for the unpaid bills of other ratepayers.

4. There are reasons for this subsidy to residential ratepayers.  Beyond the necessity argument above, residential customers should be afforded extra time to pay bills, in part because they likely reside at the same location and will do everything they can to keep their homes habitable.  Businesses can and do go out of business, or change location to another state.  Because the principals of a business are often not personally liable for the energy bills when their business collapses, they can redirect their monies to a different business.  Opportunities to game the system by “hit and run” businesses abound.

5. Residential customers also are likely to be less sophisticated about their utility bills.  While there may be some “mom and pop” businesses whose proprietors are less sophisticated about their utility bills, this does not justify the extraordinary protection provided in the rules the Commission is adopting.  These business owners still must be responsible and sophisticated enough to comply with tax and other laws, and earn a profit to stay in business.
  If figuring out their utility bill is too complicated, they can hire a consultant, just as most small businesses do with their taxes.  The point is, we as ratepayers should not pay for any business’ inability to pay or negligence.

6. As noted at the beginning of this Commission’s decision, one of the purposes of this rulemaking is to eliminate unnecessary or burdensome regulation – which means the status quo should not be maintained for its own sake.  The term “burdensome” applies not just to the regulated entity, but also to ratepayers.  At the very least, we should eliminate rules that would have the general body of utility customers pay for the mercenary ends of the business class.
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� The Commission stayed the Electric Rules in Decision No. C05-0564, the CAAM Rules in Decision No. C05-0570, and the MMO Rules in Decision No. C05-0598.


� In addition to the repeal and reenactment of these rules, the Commission also issued NOPRs in several other dockets as part of an agency-wide effort to update all of its existing rules.


� The adopted CAAM Rules and MMO Rules are incorporated here for administrative efficiency and ease of reference.


� For example, the general application requirements in rule 3002 here are the same as those requirements in gas rule 4002, which include slight variations to take into account specific industry and statutory differences.


� By combining rule 3106 Liens with rule 3105 Securities, as discussed above, the Flexible Regulation rules number changes from 3107 to 3106.  All other rules within the 3100 series of rules also decrease by one accordingly.


� The Commission notes that the discussion relating to the 3500 series of rules (the CAAM Rules) is identical to the discussion of the CAAM Rules within the Gas Rules, the 4500 series, except  the rule numbers have been changed.


� I do believe that Rule 3408, concerning notice of discontinuation, should apply to all customer classes.  All customers should be notified before disconnection to allow for a chance to cure, or to possibly correct any mistakes that would result in disconnection.


� As noted by staff during deliberations, this amount is not highly unusual for a small business customer.


� I note in passing that the same “mom and pop” businesses the Commission is apparently concerned about are unlikely to continue providing services and allow six month payment plans to their customers who become delinquent.
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