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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions filed by the BNSF Railway Company (BNSF) to Recommended Decision No. R05-0663 on June 14, 2005.

B. History

2. The City of Longmont (Longmont or City) filed an application on October 25, 2004 for authority to upgrade the railroad crossing at the right-of-way of the BNSF at Airport Road at DOT Crossing No. 057-152G.  The Commission provided notice of the application on October 29, 2004.  On November 30, 2004, the BNSF filed a notice of intervention and, on December 7, 2004, the Commission at its weekly meeting deemed the application complete and set the matter for a hearing before an Administrative Law Judge (ALJ) to be held on May 9, 2005 in Denver.  On December 21, 2004, the Pinnacle Family Trust filed an untimely petition for Leave to Intervene, and this was granted in Decision No. R05-0028-I.  The ALJ also granted permission for Larry B. Foiles, Trustee but not an attorney, to represent the trust in this proceeding in Decision No. R05-0028-I.

3. The hearing was held as scheduled, and the City and BNSF presented testimony in favor of the application.  Mr. Foiles presented evidence regarding specific concerns about litter on the right-of-way around the crossing, and traffic at the crossing, but did not oppose the modifications sought by Longmont.  At the conclusion of the hearing, the ALJ took the matter under advisement.

4. The ALJ issued Recommended Decision No. R05-0663 on June 3, 2005 approving the application, and set forth the following ordering paragraph no. 6:

The Burlington Northern and Santa Fe Railway Company shall properly maintain its right-of-way at and near the crossing to prevent injury and promote the health and safety of its employees, passengers, customers, and the public.

5. The ALJ based this order on authority granted the Commission by § 40-4-106(1), C.R.S., which is as follows:

The Commission shall have power, after hearing on its own motion or upon complaint, to make general or special orders, rules, or regulations or otherwise to require each public utility to maintain and operate its lines, plant system, equipment, electrical wires, apparatus, trances, and premises in such a manner as to promote and safeguard the health and safety of its employees, passengers, customers, subscribers, and the public and to require the performance of any other act which the health or safety of its employees, passengers, customers, subscribers, or the public may demand.

6. The ALJ reasoned that the Commission under this statute has the authority to order BNSF to maintain its premises, including its right-of-way, “to promote and safeguard the health and safety of its employees, passengers, customers, and the public.”  The ALJ found that the debris on the right-of-way could pose a threat to these entities, and could blow into oncoming traffic causing an accident at the crossing, or could be used to bring harm to the BNSF, and those who use it by causing a derailment.

7. The BNSF then filed exceptions on June 14, 2005 objecting to the ALJ’s order that the BNSF maintain its crossing as discussed above.

C. Discussion

8. The first argument by the BNSF is that the Commission has no jurisdiction over a railroad’s duty to its employees.  This area, the BNSF argues, is governed exclusively by the Federal Employers’ Liability Act, 45 U.S.C. § 51 et. seq.  The BNSF notes that the statute sets forth a duty of care that each railroad must meet with respect to their employees.  We find this argument persuasive insofar as the ALJ’s ordering language can be read to affect the railroad’s duty to its employees.  We believe that federal law prevents the State from changing the duty of care a railroad owes to its employees.

9. Similarly, BNSF argues that the State is preempted from setting a duty of care with respect to the public and passengers.  We acknowledge that the BNSF does not carry passengers, rendering superfluous the language in the ALJ’s order relating to passengers.  The BNSF relies on the Federal Rail Safety Act of 1970 (FRSA), 49 U.S.C. § 20101 et seq. for the proposition that Congress intended to vest the Secretary of Transportation with exclusive authority to regulate every area related to rail safety and operations with respect to the general public.  Unless covered by the statutory savings clause found in 49 U.S.C. § 20106, state laws are preempted according to the BNSF.  The statutory language of § 20106 is as follows: 

Laws, regulations, and orders related to railroad safety and laws, regulations, and orders related to railroad security shall be nationally uniform to the extent practicable. A State may adopt or continue in force a law, regulation, or order related to railroad safety or security until the Secretary of Transportation (with respect to railroad safety matters), or the Secretary of Homeland Security (with respect to railroad security matters), prescribes a regulation or issues an order covering the subject matter of the State requirement. A State may adopt or continue in force an additional or more stringent law, regulation, or order related to railroad safety or security when the law, regulation, or order— 

(1) is necessary to eliminate or reduce an essentially local safety or security hazard; 

(2) is not incompatible with a law, regulation, or order of the United States Government; and 

(3) does not unreasonably burden interstate commerce. 

The BNSF fails to note that CSX Transportation Inc. v. Easterwood, 507 U.S. 658, 113 S.Ct. 1732 (1993) directly addresses preemption analysis under the FRSA.  After noting that the FRSA statutory language allows a state to “adopt or continue in force any law, rule, regulation, order, or standard relating to railroad safety until such time as the Secretary  has adopted a rule, regulation, order, or standard covering the subject matter of such State requirement,” Id. at 1736, the Court noted: 

Where a state statute conflicts with or frustrates federal law, the former must give way. Citation Omitted.  In the interest of avoiding unintended encroachment on the authority of the States, a court interpreting a federal statute pertaining to a subject traditionally governed by state law will be reluctant to find pre-emption.  Thus pre-emption will not lie unless it is the “clear and manifest purpose of Congress.”  Citations Omitted.  Evidence of pre-emptive purpose is sought in the text and structure of the statute at issue.  Citations Omitted.  If the statute contains an express pre-emption clause, the task of statutory construction must in the first instance focus on the plain wording of the clause, which necessarily contains the best evidence of Congress’ pre-emptive intent. Id. at 1737.

Thus we must first look to Congress’ language on preemption, which provides the best indicator of its preemptive intent.  The statutory language set forth above indicates that a state may continue in effect a regulation related to rail safety until a federal regulation is passed covering the subject matter of the state regulation.   The Supreme Court indicates that the question should be whether the Secretary of Transportation has issued regulations covering the same subject matter as Colorado, that is, the removal of debris at grade crossing.  Id. at 1738.  

10. The BNSF cites track safety standards in 49 Code of Federal Regulations Part 213 which are applicable to vegetation and drainage affecting rights-of-way, but no regulatory language regarding debris at a crossing, and how that affects the public safety.  “Covering” is a “more restrictive term which indicates that pre-emption will lie only if the federal regulations substantially subsume the subject matter of the relevant state law.”  Id.    A federal regulation that “touches upon” or “relates to” the subject matter addressed by the state rule does not preempt it.  Norfolk Southern Railway Company v. Shanklin, 529 U.S. 344, 120 S.Ct. 1467, 1473 (2000).  In our opinion, BNSF has not provided any federal regulations that subsume let alone relate to the subject matter addressed by the ALJ’s order on debris with respect to the public.  The federal regulations relate to natural occurring conditions on the right-of-way, while the ALJ’s order related to a man-made condition that relates to grade crossing safety.  

11. The BNSF cites Union Pacific Railroad Company v. California Public Utilities Commission, 346 F.3d 851, 860 (9th Cir. 2003) to argue that railroad debris at a crossing is not an essentially local safety or security hazard and is not covered by the savings clause in the preemption portion of the statute.   The problem, as noted above, is that we do not even reach the local hazard section of the statute under the Easterwood preemption analysis, because there is no federal regulation that covers the subject of the ALJ’s order.

12. Additionally, we believe that the ALJ’s order pertains not to railroad safety, but to the safety of the public using the crossing.   This may be viewed as too fine a distinction, but we believe it to be reasonable.  If the BNSF’s interpretation of the statute were adopted, this Commission would have no authority to issue orders regarding safety at railroad crossings, including upgrades to safety devices, crossing location, and orders regarding grade separation, a level of preemption which clearly does not exist.   

13. The BNSF also cites the ICC Termination Act (ICCTA), 49 U.S.C. § 10101 et seq. to support its preemption argument.  According to the BNSF, the Surface Transportation Board has exclusive jurisdiction over railroad transportation, and § 10102 defines transportation as follows:

(9) “transportation” includes— 

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility, instrumentality, or equipment of any kind related to the movement of passengers or property, or both, by rail, regardless of ownership or an agreement concerning use;

14. However, The BNSF fails to distinguish between the FRSA and the ICCTA.  The latter predominantly addresses economic regulation, not safety regulation.  As explained by the Sixth Circuit Court of Appeals, the ICCTA and FRSA must be read in pari materia; “the FRSA, not the ICCTA determines whether a state law relating to rail safety is preempted.”  Iowa, Chicago & Eastern Railroad Corp. v. Washington County, Iowa, 384 F.3d 557, 560 (6th Cir. 2004).  As noted above, we do not believe that the ALJ’s order is related to rail safety, but rather to the safety of the public that uses the crossing.  Even if the ALJ’s rule was directed towards rail safety, the preemption analysis above leads to the conclusion that the ALJ’s language is not subsumed by statute, or any federal rule.

15. Next, the BNSF suggests that the Colorado Premises Liability Act (CPLA), § 13-21-115, C.R.S., pre-empts the ALJ’s order with respect to the safety of the public.  The BNSF argues that “[i]f the ALJ had limited the duty to maintain to the area ‘from the edge of pavement to edge of pavement at the crossing’ instead of ‘at or near the crossing,’ this might have taken this portion of the Recommended Decision out of ICCTA jurisdiction and perhaps out of the FRSA’s preemption but not out of the CPLA preemption.”  Exceptions at 6.  We decline to adopt the BNSF assertion.  The BNSF makes no more than a cursory analysis, and provides no preemption analysis.  In essence, BNSF argues that the CPLA preempts the authority of the Commission as set forth in the statute relied upon by the ALJ, § 40-4-106(1), C.R.S.  Nothing in the CPLA indicates an intent to limit Commission authority.  The Colorado Supreme Court sets forth a comprehensive analysis of conflicting statutory language in Normandin v. People, 91 P.3d 383 (Colo. 2004):   

We have held that "where two statutes attempt to regulate the same conduct, the more specific statute does preempt the general one." Showpiece Homes Corp. v. Assurance Co. of Am., 38 P.3d 47, 53 (Colo.2002). We so hold, however, only when "there is a manifest inconsistency between the two statutes because statutory repeals by implication are disfavored." Id. In all cases, "we will favor a construction that avoids potential conflict between the relevant provisions."  People v. Mojica-Simental, 73 P.3d 15, 17-18 (Colo.2003).  

To the extent there is any direct conflict between the CPLA, and § 40-4-106(1), C.R.S., the latter is the more specific statute.  Also, the two statutes can be read harmoniously.  The former concerns a property owner’s duty to maintain its land with regard to invitees, licensees, and trespassers as regards to tort liability.  The latter statute allows the Commission to issue special orders regulating public utility maintenance of its premises with regard to the safety of the public at large, as opposed to the utility’s duty to specific individuals.  Certainly, if the statutes do conflict, § 40-4-106(1), C.R.S., is the more specific statute as it deals with regulation of utility premises only.   We thus decline to read the CPLA as limiting the Commission’s jurisdiction.

D. Conclusion

16. We believe that the Commission is not preempted from issuing an order regarding the public safety at the crossing at issue in this matter.  The BNSF’s arguments regarding the ALJ’s ordering language covering passengers and its employees are persuasive.  We therefore grant the BNSF’s exceptions in part, as discussed above, and deny them in part.

17. We stress that the ALJ’s language ordering the BNSF to maintain its right-of-way at and near the crossing in such a manner as to prevent injury to the public is limited to the crossing at issue in this matter. 

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by the BNSF Railway Company (BNSF) are partially granted consistent with the discussion above.

2. Ordering paragraph no. 6 of Recommended Decision No. R05-0663 is struck.

3. The BNSF shall maintain its right-of-way at and near the crossing of the BNSF and Airport Road immediately North of 9th Avenue in the City of Longmont, Boulder County Colorado (DOT Crossing No. 057-152G) to prevent injury and promote the public health and safety of the public that uses the crossing.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
August 3, 2005.
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