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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a pleading filed by Casino Transportation, Inc. (CTI) and Four Winds, Inc., doing business as People’s Choice Transportation, Inc. (People’s Choice).  The pleading is entitled as follows:

Joint Notification to the Colorado Public Utilities Commission by Casino Transportation, inc. and Four Winds, Inc. D/B/A People’s Choice Transportation, Inc. of Tentative Approval Under 49 U.S.C. Section 14303 of the Transfer of Control of Four Winds, Inc. D/B/A/ People’s Choice Transportation Inc. to Casino Transportation, Inc. Through Stock Purchase and the Simultaneous Lease by Casino Transportation, Inc. of Authorities from Four Winds, Inc. D/B/A People’s Choice Transportation, Inc.

As part of the transaction described in the title of this docket, CTI is to lease the certificates of public convenience and necessity and contract carrier authorities issued by the Commission to People’s Choice.  Typically, a carrier would file an application with the Commission pursuant to § § 40-5-105 and 40-11-104, C.R.S., if they wanted to lease their authorities to another carrier.  We construe the pleading as a petition for declaratory judgment asking this Commission to determine that it does not have to file an application to lease the authorities.

2. The “notification” asserts that the Commission does not have jurisdiction over any transfer of Commission issued authorities because federal statute preempts the Colorado statute that gives us jurisdiction over the proposed lease of authorities.  People’s Choice and CTI state that 49 U.S.C. § 14303(f) preempts our authority:

(f) Effect of Approval.  A carrier or corporation participating in or resulting from a transaction approved by the Board under this section, or exempted by the Board from the application of this section pursuant to section 13541, may carry out the transaction, own and operate property, and exercise control of franchises acquired through the transaction without the approval of a State authority.

CTI and People’s Choice are required to obtain approval form the Surface Transportation Board (Board), and the Board has issued an order stating its intention to approve the merger which was attached to the “notification.”  On its face, the statute would appear to preempt the authority granted to us in §§ 40-5-105 and 40-11-104, C.R.S.  Courts, however, have interpreted the statute differently with respect to preemption.  In Leaseway Transportation Corp. v. Illinois Commerce Comm’n, 888 F.2d 1212 (7th Cir. 1989), the 7th Circuit stated that the language of the statute was very clear that the Interstate Commerce Commission has exclusive authority over the transaction, and that the transaction could be carried out without state approval.  Id. at 1214.
 

3. The 11th Circuit expressed a different point of view in North Alabama Express, Inc. v. Interstate Commerce Comm’n, 62 F.3d 361 (11th Cir. 1995), when faced with a situation similar to the one at issue here.
  The Court stated that, “[w]hile the statute requires no showing of necessity to approve such a transfer, obviously there must exist some relationship between the interstate and intrastate authority being transferred…it would appear that the ICC’s [Interstate Commerce Commission] authority must rest on a sufficient connection between the interstate transfer and the attempted intrastate transfer to make the ICC’s action reasonable.”  Id. at 366.  The Court then set aside the ICC’s order granting the transfer as it pertained to the intrastate authorities.  Id.  The 10th Circuit has not issued an opinion on this jurisdictional question.

4. In this matter, there is no demonstration that the validly-issued intrastate authorities are somehow connected to or affect interstate commerce.  It would be inappropriate for this Commission to determine which federal circuit court of appeals has correctly interpreted the statute, and it is of note that the arguments put before each court were different.  Since federal courts are split on this issue, and since the 10th Circuit has not weighed in on the debate, we believe we should uphold the jurisdiction provided us by the General Assembly, and require CTI and People’s Choice to file an application for authority to lease the certificates at issue in the transaction.  

B. Conclusions

5. We construe the “notification” as a petition for declaratory judgment asking this Commission to determine that CTI and People’s Choice do not have to file an application to lease the authorities. The petition for declaratory judgment is denied for the reasons stated above.

II. ORDER

A. The Commission Orders That:

1. We construe Casino Transportation, Inc. (CTI) and Four Winds Inc., doing business as People’s Choice Transportation, Inc.’s (People’s Choice) joint “notification” to the Commission as a petition for declaratory judgment.

2. The petition for declaratory judgment is denied.
3. People’s Choice and CTI shall file an application for authority to lease the Commission issued authorities at issue in their merger.

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 10, 2005.
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� The statute in question was 49 U.S.C. § 11341(a) which was the predecessor to the statute referenced by CTI and People’s Choice.


� The statute in question was 49 U.S.C. § 11341(a) which was the predecessor to the statute referenced by CTI and People’s Choice.
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