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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration of Commission Decision No. C05-0908 (Decision), issued July 21, 2005, filed by Public Service Company of Colorado (Public Service) on July 14, 2005.  

2. Public Service requests that the Decision be modified in three aspects.  First, it requests that the decision be revised to make clear that certificates of public convenience and necessity (CPCNs) issued pursuant to § 40-5-102, C.R.S., are not different in nature from those issued under § 40-5-101, C.R.S., in terms of the service territory rights and obligations conveyed by these CPCNs.  According to Public Service, CPCNs issued pursuant to both § 40-5-101 and § 40-5-102, C.R.S., impose an obligation on the utility and grant a right to the utility to serve customers located in the region for which the CPCN is granted.  

3. Public Service contends that the initial grant of a CPCN to exercise franchise rights within a city or town implicitly carries with it the grant of a CPCN to serve the area within the city or town including any enlargement of those boundaries due to annexation or otherwise.  Public Service points out that those principles are articulated in prior Commission decisions.

4. We generally agree with Public Service on this point.  While we find that CPCNs issued pursuant to § 40-5-101, C.R.S., are different in nature than CPCNs issued pursuant to § 40-5-102, C.R.S., we nonetheless agree that the underlying terms of the service territory rights and obligations conveyed by these two statutes are the same.  We find that CPCNs issued pursuant to § 40-5-101, C.R.S., are grants of an entire geographic area approved by the Commission that allows a utility to serve within that geographic area.  CPCNs issued pursuant to § 40-5-102, C.R.S., are grants of authority to a utility to serve a municipality located within the authorized geographic area granted pursuant to § 40-5-101 under a negotiated franchise agreement with that particular municipality.  That is the essence of the difference between the two CPCNs.  However, we clarify that with regard to the terms of the service territory rights and obligations conveyed by both CPCNs, they are indeed not different in nature.

5. It is important to clarify here that a utility has the right and obligation to serve a municipality within its § 40-5-101, C.R.S., service territory with or without a franchise agreement, unless the municipality determines it wishes to provide utility services within its boundaries.  Union Rural Elec. Ass’n v. Town of Frederick, 629 P.2d 1093 (Colo. App. 1981).  When the municipality and utility enter into a franchise agreement, that agreement must be submitted to this Commission for approval pursuant to § 40-5-102, C.R.S.  

6. Public Service next requests that the Decision be revised to make clear that the CPCN rights and obligations to serve the area within the municipality do not expire upon the expiration or termination of the franchise agreement.  Public Service points out that in prior decisions, we stated that the CPCN to serve a specific geographic area may not be revoked unless the company is unwilling or unable to provide adequate service, and that the utility need not return to the Commission for successive CPCNs to continue serving an area upon the expiration of a franchise agreement.

7. We agree with Public Service on this point as well.  The lapse of a franchise agreement with a municipality does not preclude a utility properly certificated to serve an area that encompasses the municipality from continuing to serve that municipality.  This is because the utility still possesses the right and obligation to serve that certificated territory pursuant to § 40-5-101, C.R.S.  Only upon a showing that a utility is unwilling or unable to serve a particular area may a right granted pursuant to § 40-5-101, C.R.S., to serve a certificated area be revoked.  Public Service Company v. Public Utils. Comm’n, 765 P.2d 1015 (Colo. 1988).  Therefore, to the extent this is not clear in the Decision, we clarify that a utility has the right and obligation to serve a municipality after the expiration of a franchise agreement with that municipality.

8. Public Service also requests reconsideration of the statements in Ordering Paragraph 4 that “the grant of authority shall not be construed as constituting approval of the referenced franchise” or “recognition of any claimed contractual right or obligation associated therewith …”  

9. Public Service argues that the Commission had made it clear in prior decisions that § 40-5-102, C.R.S., requires it to review the franchise agreement and find it in the public interest overall in order to grant such agreement.  Public Service contends that the language in the Decision implies that the grant of the CPCN to exercise franchise rights is limited to the Commission merely accepting the franchise for filing.  According to Public Service, this is inconsistent with the Commission’s duty to review the franchise agreement to assure it is in the public interest pursuant to § 40-5-102, C.R.S.

10. It is axiomatic that any grant of a CPCN be in the public interest.  We have no qualms with this tenet of utility law.  While we find no specific language in § 40-5-102, C.R.S., that requires such a specific finding, we nonetheless agree with Public Service that such language should appear in the order.  Therefore, to the extent it is not clear in the Decision, we clarify that the Commission shall find that the franchise agreement is in the public interest in its determination to approve the CPCN for the utility to operate pursuant to the agreement.

11. Public Service submitted proposed language it wishes the Commission to incorporate into the Decision regarding the clarifications discussed above.  We will adopt the language with several modifications as indicated in Appendix A to this Order.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration to Commission Decision No. C05-0908 filed by Public Service Company of Colorado is granted in part consistent with the discussion above.

2. Decision No. C05-0908 will be modified as indicated in Appendix A to this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 10, 2005.
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� See, Commission Decision Nos. C05-0361, C05-0362, and C05-0363, granting CPCNs to exercise franchise rights in the municipalities of Loveland, Palisade, and Avon respectively.  


� See, Decision Nos. C05-0361, C05-0362, and C05-0363.
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