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I. BY THE COMMISSION

A. Procedural Background

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) filed by Craig S. Suwinski on July 1, 2005, and a motion to strike portions of that application filed by Vail Summit Resorts, Inc. (Vail Summit) on July 14, 2005.

2. Mr. Suwinski asks the Commission to reconsider Decision No. C05-0702 which granted exceptions in part, and remanded the matter to the Administrative Law Judge (ALJ) for further consideration.

3. Vail Summit asks the Commission to strike portions of the application for RRR on the grounds that Mr. Suwinski improperly brings new information into this docket.

B. Discussion

4. We will not consider the merits of either pleading because Mr. Suwinski’s application for RRR is procedurally inappropriate.  Decision No. C05-0702 remanded this docket back to the ALJ for a determination of what penalties if any, would be appropriate with respect to Mr. Suwinski’s formal complaint; it was not a final commission decision and ruled only on one procedural aspect of this matter.

5. Section 40-6-114(1), C.R.S., provides as follows:

After a decision has been made by the commission or after a decision  recommended by an individual commissioner or administrative law judge has become the decision of the commission, as provided in this article, any party thereto may within twenty days thereafter, or within such additional time as the commission may authorize upon request made within such period, make application for rehearing, reargument, or reconsideration of the same or of any matter determined therein.

The Commission has interpreted this statutory language to mean that applications for RRR may be filed only to final decisions. Decision No. C05-0702 remanded this matter to the ALJ for a hearing on the merits of Mr. Suwinski’s formal complaint.  There as yet has been no recommended decision that has been adopted by the Commission regarding the merits of the complaint, thus rendering an application for RRR inappropriate.  This reading makes sense, because only final Commission decisions may be appealed to district court.  Were a party able to file RRR prior to a final Commission decision, courts would be faced with the prospect of piecemeal appeals which would prevent them from considering cases as a whole.  This would be administratively inefficient, and could lead to results that would be incongruent in the context of a case as a whole.

6. When a formal decision has been adopted by the Commission, Mr. Suwinski may file an application for RRR with respect to Decision No. C05-0702 as well as exceptions to any other matter set forth in the recommended decision.  

C. Conclusion

7. Because Mr. Suwinski’s application for RRR is procedurally improper, we deny it without addressing its merits.

8. Similarly, because Mr. Suwinski’s application for RRR is denied on procedural grounds, we do not address the merits of Vail Summit’s motion, and deny it as moot.

II. ORDER

A. The Commission Orders That:

1. Mr. Suwinski’s application for rehearing, reargument, or reconsideration is denied without prejudice.

2. Vail Summit Resort, Inc.’s motion to strike is denied as moot.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 20, 2005.
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