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I. BY THE COMMISSION

A. Procedural Background

1. This matter comes before the Commission on an Application by Public Service Company of Colorado (Public Service) for rehearing, reargument, and reconsideration (RRR) of Decision No. C05-0592 (Decision) in this docket.  In that previous Decision, the Commission denied Public Service’s exceptions and approved the administrative law judge’s (ALJs) recommended decision, with modifications.

2. In its Application for RRR, Public Service raises eight specifications of error, as follows:

a.
The Commission erred in finding that Public Service did not definitively show that it presently has excess capacity on its existing facilities.

b.
The Commission erred in finding that the Applicants are best able to serve.

c.
The Commission erred in treating the Rocky Mountain Natural Gas Company (RMNG) proposed facilities as though they are not Whitewater facilities.

d.
The Commission erred in not requiring RMNG to comply with Section 5.3 of the General Terms and Conditions of its tariff.

e.
The Commission erred in rejecting Public Service’s position that the effect of the Recommended Decision is to allow customers unlawfully to select their utility service provider based on rates.

f.
The Commission erred in granting Kinder Morgan, Inc. (KMI) unfettered discretion in choosing an upstream transporter.

g.
The Commission erred in not limiting the scope of the facilities certificate granted to RMNG or, in the alternative, in not clarifying that the prohibition against duplicative facilities protects all upstream transporters subject to the Commission’s jurisdiction.

h.
The Commission erred in not requiring Applicants to use incremental or stand alone rates.

3. We will address each of these in the order presented here.

B. Discussion

1. Public Service’s Assertion of Excess Capacity

Public Service first asserts that the Commission erred in finding that Public Service did not show it has excess capacity on existing facilities.  Public Service relies exclusively upon Mr. Miller’s testimony for its conclusion here.  However, Mr. Miller’s testimony does not demonstrate that Public Service has the ability to serve more than a portion of the Whitewater area.  He estimated that perhaps 300 of the 500 homes in the subdivision could be served using the existing four-inch pipe.
  In addition, Mr. Miller’s testimony is unsubstantiated.  As the ALJ expressly found, Public Service has not performed any study to determine whether, in fact, there is the claimed excess capacity on its four-inch pipe.  Recommended Decision paragraph 53.  Nor has Public Service performed any study either:  a) to assess the feasibility of extending its service territory into the Whitewater area; or b) to determine which, if any, facilities will be duplicated if the Joint Application is granted.  In short, 

Public Service did not demonstrate the existence or the extent of its claimed excess capacity.  So, while Public Service asserts that Mr. Miller’s testimony was uncontroverted, this is not true.  Mr. Miller’s testimony was inconclusive, and was not properly supported by empirical facts.

4. In this context, Public Service argues:  “The Commission may not rely on crystal ball reasoning in deciding whether proposed facilities will be duplicative of existing facilities.”  RRR at 4.  In finding that Public Service has failed to meet its burden of proof here, however, the Commission declines to rely on incomplete data and unsubstantiated assertions that, if accepted, would simply deny service to several hundred households for an indeterminate period of time.

5. Also, contrary to the assertions of Public Service, the language of the statute, § 40-5-101(2), C.R.S., does indeed require the Commission to be proactive in determining whether “there is or will be a duplication of service by public utilities in any area…”  [Emphasis added.]  As a result, the Commission will consider population projections, penetration estimates, and other statistical data designed to discern trends in order to make its decision in this matter.  In doing so, the Commission strives to separate reliable data from questionable data, and well-reasoned conclusions from unsubstantiated conjecture.

6. Public Service next argues that the Commission is applying a discriminatory standard for finding duplication of facilities, as between Rocky Mountain Natural Gas Company (RMNG) and Public Service.  Citing paragraph 37 of the Order, Public Service states:

In granting RMNG an exclusive facilities certificate, the Commission finds, on duplicative facilities grounds, that no other upstream transporter may compete with RMNG for service to KMI in the Whitewater service territory until all of the capacity RMNG proposed to construct in this case is being used.  [Emphasis in original.]  Had the Commission applied the same standard to RMNG as it did to Public Service, the CPCN granted to RMNG would have allowed other transporters to provide service to KMI unless RMNG could show that its proposed facilities would likely never be used to serve growth in the Whitewater service territory.

7. However, this mischaracterizes the Commission’s findings.  In paragraph 37, the Commission stated:

It is possible that, as Kinder Morgan makes future system expansions within the Whitewater service territory, situations could arise where it could make sense for Public Service (or another utility) to provide a supply to feed a new area of the Kinder Morgan system.  In that case, a new Public Service line would not duplicate existing RMNG facilities.  The Commission encourages such interconnections to promote economic efficiency, and to encourage secondary feeds to provide greater reliability for both Public Service and Kinder Morgan.

In so finding, the Commission concludes that it is appropriate to examine specific situations and facts on a case-by-case basis in order to determine where it could make sense to allow the introduction of new facilities and providers.

8. In addition, however, it should be remembered that the Commission here is granting a new certificate of public convenience and necessity (CPCN) to provide facilities for service to customers who are currently without service.  Once granted, such certificates are, by their very nature, exclusive.  The essence of Public Service’s argument here is that, once RMNG is granted a certificate, RMNG must remain subject to challenge for its served customers in the same way that it has sought certification to provide service to customers presently without service.  Such an approach is inconsistent with the exclusivity granted as part of a CPCN.  Moreover, the question of whether or how RMNG may expand its service beyond the Whitewater customer base is not presently before this Commission.

9. Public Service next argues that the Commission here has created a new standard for determining where a duplication of facilities exists, and Public Service has dubbed this supposed new standard the “will likely be utilized” standard.

10. This, however, is incorrect.  In accordance with the ALJ’s recommended decision in this matter, the Commission here has found that no duplication of facilities exists here.  As the ALJ noted:

There is no evidence of duplication of facilities:  Applicants have no facilities in the proposed service area; Public Service failed to establish that its existing facilities have excess capacity such that those facilities could be used to provide service.  In short, Applicants will provide service by 2006; and Public Service will not.  Overall, the public interest is better served by permitting Applicants to serve the Whitewater Service Territory.

11. Thus it is incorrect for Public Service to assert that the Commission has created a new standard for examining the issue of duplication of facilities.  Instead, Public Service has merely failed to substantiate its assertion that such a duplication exists here.

2. The Question of Who is Best Able to Serve

12. Public Service next argues that the Commission erred in finding that the Applicants are best able to serve this new area.  More specifically, Public Service argues that:

The fundamental premise of a line extension policy is that a customer’s decision to request, or not request, new natural gas service should be driven primarily by the costs of providing the service.  If the customer chooses not to be served because the cost of the line extension is too high, then the public interest is served by the avoidance of uneconomic facilities.

13. Public Service fails to consider that service may be provided more economically to a community than to a single, remote individual.  Using Public Service’s logic in this instance, the entire community of Whitewater would not receive service unless and until one prospective customer stepped forward and volunteered to pay the line extension fee for himself or herself.  In contrast, Kinder Morgan, Inc. (KMI), has presented a reasonable plan to provide service to the Whitewater area.

14. Public Service next argues that, in granting Applicants their requested certification here, the Commission has declared it “acceptable, solely in the name of making service available, to shield customers in a new service area from the actual costs of providing them service, whereas it is unacceptable to provide the same shield to a prospective new customer located in an existing service area.”  RRR at 6‑7.  We disagree.  In this particular situation, new customers in KMI’s existing service territory will pay the same rates as existing customers are now paying in KMI’s existing service territory.  New customers in the Whitewater area will pay the same rates as existing customers are now paying in KMI’s existing service territory.  Both new and existing customers will be protected from rate increases relating to the Whitewater expansion.  Under these circumstances, the dual assertions that customers in the new service area are receiving preferential treatment, and that existing customers are unprotected, do not appear to be valid.

15. Public Service’s argument is largely based on the reasoning that RMNG will over-recover the cost of its Whitewater facilities because it will charge full tariff rates, but will install facilities at a much lower cost per customer than the existing system for which the rates were designed.  Public Service then asserts that cross-subsidization will occur.  As the Commission stated in the Decision, however, the conditions that the ALJ placed on the RMNG and KMI CPCN authority adequately prevent existing customers from subsidizing the Whitewater customers.  Because the customers in the Whitewater area are similarly situated to the KMI customer base (i.e., both are predominantly rural residential customers), the Commission can expect the load factor for the Whitewater area to be similar to that of KMI’s existing system.  RMNG tariff charges are largely based on KMI’s contract demand and commodity usage, therefore expansion of service to customers with a similar load factor should not materially change the RMNG charges that are applied to existing KMI customers.
  For example, if the KMI customer base doubled, the total amount that KMI pays RMNG under its tariff rates should also double if the customer usage parameters are the same.  In this example the average cost per customer would be the same before and after.  Because Whitewater customers are similarly situated to current KMI customers, the RMNG costs paid by existing KMI customers should not change outside of a rate case.
  Similarly, RMNG will not reap excess profits from existing customers.

16. RMNG by itself may earn greater profits on a per-customer basis from the Whitewater project because it will install minimal facilities and charge KMI the full tariff rate.  However, these greater profits will likely be offset by KMI costs. The KMI and RMNG project as a whole is not likely to result in over-earnings, and will likely under-earn for a substantial period of time.  If together KMI and RMNG are able to achieve economic efficiencies by expanding their customer base, resulting in increased overall earnings – without increasing rates through a rate case – they will reap the benefits of any such earnings until their next rate case.
  

Any such increase in efficiency benefits both ratepayers and the utility, while providing a necessary service to additional customers.  For this reason the Commission encourages utilities to pursue such system expansions, provided that existing customers do not subsidize the new customers.

17. Public Service next asserts that “unlike KMI, Public Service is not in a position to use an affiliate in conjunction with its GCA to develop what the Commission characterizes as an ‘economical way to serve potential customer’ in a manner that renders KMI indifferent to any of the rate conditions that ostensibly protect current customers from the costs of new facilities.”  The Commission has already addressed this issue in its Decision at paragraph 17, where we set out several options that Public Service could implement in order to develop a plan for serving new territory, such as proposing a separate rate area, implementing a surcharge that would expire or sunset after some time, or the investment of amounts in excess of Public Service’s line extension policy with provisions to protect current customers until the system is cost effective.  We recognize that Public Service’s practice of extending service exclusively through the application of its line extension policy has worked well in most situations, protecting existing customers from the costs of uneconomic expansion.  Further, we are not implying as a part of this docket that Public Service imprudently installed or failed to utilize any pre-built capacity.  In this case, KMI found a way to serve the Whitewater area in an economical manner.  We encourage Public Service to look at other options for extending service in areas where its normal practices do not result in a feasible expansion.  However, we also encourage Public Service to continue to protect its existing customers from the costs of uneconomic expansion.

18. The issue of what incentives this Order provides to Public Service and other utilities for the development of facilities in previously unserved areas is key here.  On the one hand, it is important that this Commission reward forward thinking and encourage an entrepreneurial approach to expanding service where none currently exists.  On the other hand, it is equally important not to allow reckless or short-sighted investment that stands little likelihood of timely recovery.  We believe that this Order meets both of these objectives.  On a going-forward basis, we believe that one result of this Order will be that all providers will have the incentive to be circumspect and attentive to development potential adjacent to their current service areas.  At the same time, we believe that all utilities have the incentive to approach such development in a prudent manner, mindful that expansion of their service territories should not increase rates to existing customers.

19. Public Service next argues that the Decision fails to protect existing customers with respect to recovery of RMNG costs recovered through KMI’s GCA.  In approving KMI’s and RMNG’s joint application here, the Commission has taken steps to ensure that the affiliate transaction central to the Applicants’ plan is not subject to abuse.  As discussed above, existing customers will neither subsidize Whitewater customers nor fund excess KMI profits.  All customers will pay the current tariff rates.  Further, the Commission’s annual GCA prudence review process allows for an examination of RMNG’s and KMI’s GCA costs, to ensure that GCA costs are consistent with the Commission’s approval here.

20. Public Service next argues that Applicants have not met their burden of proof to show that they are best able to serve the northern portion of the proposed service territory, which is contiguous to Public Service’s existing Grand Junction service area.  Again, however, the Commission’s Order has addressed this objection.  Quite simply, KMI has a plan to serve the area, while Public Service does not, and would not make any commitment to serve, even within a window of several years.

The Treatment of RMNG’s Proposed Facilities

21. Public Service next argues that the involvement of RMNG in Applicants’ plan to provide service to the Whitewater area will result in cross-subsidization, and that the Commission has misstated Public Service’s cross-subsidization argument.  According to its application for RRR:

Public Service’s cross-subsidy point is that, during that three to five year window, KMI’s existing customers will be contributing to the protection of KMI, through its status as RMNG’s parent, from any under-recovery during that period because RMNG will be over-recovering its costs of providing service to the Whitewater customers and KMI will be recovering the RMNG charges through KMI’s GCA.

22. By contrast, the Commission’s Order summarizes Public Service’s cross-subsidy argument as follows:

In this regard, Public Service first points to the fact that Kinder Morgan will use its GCA mechanism to recover payments made to RMNG for the purchase of gas for resale, under RMNG’s Rate Schedule GSR-1.  Public Service then asserts that, because the non-gas revenues KMI will generate from service to new customers will be less than the non-gas cost of service of KMI’s new facilities for three to five years, the result is a subsidy to new customers via payment from existing customers of a portion of the RMNG costs flowed through in KMI’s GCA.

23. It appears that the Commission has accurately stated Public Service’s argument in this regard.  

3. Compliance with RMNG’s Tariff

Public Service next argues that the Commission must enforce Section 5.3 of the GT&C of RMNG’s tariff, which provides that when RMNG agrees to construct or acquire new facilities RMNG shall require the customer to make reimbursement payments.  Public Service 

asserts that Section 5.3 is not limited to line extensions, and that the filed rate doctrine prohibits the Commission from waiving or modifying this tariff provision.

24. The ALJ dealt with the same issue in relationship to KMI’s line extension policy, and now Public Service raises it again with respect to RMNG’s tariff.  For the most part, the same reasoning applies in both cases, and again results in a rejection of Public Service’s argument.

25. First, application of Section 5.3 of RMNG’s GT&C tariff is inconsistent with § 40-5-101, C.R.S., which provides that a utility may construct new facilities if it obtains a CPCN from the Commission.  That statute allows for but does not require a utility to apply its line extension policy when expanding into an unserved area adjacent to its existing service territory.  In short, the statute provides two avenues for a utility to obtain the necessary authority to serve:  either through the utility’s existing tariffs, in a new adjacent area, or by application for a new certificate in a new non-adjacent area.  In this context, RMNG seeks a new certificate prior to providing service to the Whitewater area.

26. To attempt to apply the filed tariff doctrine here would simply abrogate § 40-5-101, C.R.S.,  by eliminating one of the two available avenues for expanding service and prevent utilities from exploring alternate means of providing service.  That does not appear to be the intent of the legislature here.

4. Customer Selection of a Utility Based on Rates

27. Public Service next argues that the Commission erred in rejecting Public Service’s position that the effect of the Recommended Decision is to allow customers unlawfully to select their utility service provider based on rates.  However, Public Service’s arguments in this regard are the same as those put forward in Public Service’s Exceptions, and have already been addressed by the Commission in its previous decision.

5. Requiring KMI to Utilize Public Service for Upstream Transport

28. Public Service also argues that the Commission should condition KMI’s certificate on its use of Public Service for upstream transport.  In this context Public Service claims that the Commission has not adequately responded to the following Public Service assertions:  a) Public Service is able to provide upstream service for the northern half of the proposed Whitewater area at a cost “significantly less” than that of RMNG; b) KMI’s attempt to dispute this showing was flawed because “it erroneously assumed upstream service by Public Service for the entire proposed service territory;” c) KMI never inquired of Public Service as to its willingness to provide upstream service; and d) KMI routinely performs its own gas supply procurement elsewhere in Colorado, and so KMI’s assertion that RMNG would of necessity be interposed between KMI and Public Service is not well founded.

29. The first two of these objections may be taken together.  The Commission has accepted KMI’s showing that requiring Public Service participation as an upstream supplier here would be inappropriate precisely because KMI’s proposal is to provide service to the entire Whitewater area, and not just to the northern half.  To insert Public Service into a plan already created from whole cloth would make little sense here.

30. In addition, it is not surprising that KMI did not contact its direct competitor Public Service with respect to Public Service’s willingness to provide upstream service to this project.  Nor is such an inquiry a requirement for seeking and obtaining a CPCN.

31. Finally, it appears entirely appropriate to allow a CPCN applicant to develop and implement its own plan for obtaining upstream service.  The Commission will then determine whether that plan is a reasonable one, and either approve, reject, or modify it.  In this case, the Commission has determined that the use of RMNG as the upstream provider under KMI’s plan is entirely reasonable.  The modification sought by Public Service would unnecessarily constrain KMI in its efforts to provide service to the Whitewater area, which is something this Commission declines to do.

6. Limiting the Scope of RMNG’s Certificate

32. Public Service next argues that the Commission should either limit the scope of the facilities certificate granted to RMNG or, in the alternative, “clarify” that the prohibition against duplicative facilities protects all upstream transporters.

33. In this regard, Public Service is asking the Commission either to ensure that RNMG’s certificate is non-exclusive in all respects, or to grant exclusivity to all wholesale providers irrespective of their individual circumstances.  However, Colorado law does not envision the establishment of such a non-exclusive certificate.  Instead, the statutes protect certain utility facilities from duplication.  It appears, moreover, that these protections are to be applied on a case-by-case basis, considering the facts and circumstances of each application.  Thus, it would not be proper for the Commission either to issue a “non-exclusive” certificate, without protection against duplication of facilities, or to provide blanket exclusivity to all wholesale suppliers, without first examining their individual circumstances.

34. As a result, Public Service’s argument here is rejected.

7. The Use of Incremental or Stand Alone Costs

35. Lastly in this regard, Public Service argues that the Commission erred in not requiring Applicants to use incremental or stand alone rates.  Public Service asserts that incremental rates are necessary because of the RMNG/KMI affiliate relationship.  As discussed above, however, the conditions imposed by the ALJ adequately protect existing customers, and stand-alone rates are not warranted.  Beyond this, it appears that Public Service’s arguments here are generally the same as those already voiced in its exceptions, and already addressed by the Commission in its previous order.

C. Policy Considerations

36. This case raises significant policy considerations, which may impact how utilities extend service in the future.  We therefore find it appropriate to expand on some of these policy issues.

37. Public Service built a four-inch natural gas pipeline in the Grand Junction area in reliance on it’s longstanding practice of pre-building extra capacity to serve future customers both within and adjacent to its service territory.  The Commission, Public Service, and other parties established Public Service’s line extension policy through numerous proceedings, ultimately resulting in Public Service’s current line extension tariffs.  In conjunction with its practice of pre-building capacity, Public Service’s line extension policy protects existing customers from rate increases by requiring a line extension payment (above a certain threshold) from future customers, and extends service in an efficient manner.  However, the present docket brings to light a situation that is different from the typical system growth into adjacent areas.  The issue at hand is how to address utility expansion into a new community, including territory that is contiguous to an existing utility as well as territory that is not contiguous.  While a line extension policy applies very well to expansion of a utility system into adjacent areas, it may not provide the best overall economic solution for providing service to a larger community.  Section 40-5-101, C.R.S., contemplates two distinct methods of expanding utility service, either through expansion into contiguous territory in the normal course of business (i.e., through a line extension policy), or through application for a CPCN.  Though the Commission and parties have gone through painstaking detail in developing line extension policy, that policy does not directly address the second statutory provision for system expansion – applying for a new CPCN.  

38. We note that Public Service did nothing wrong by not extending service to customers who would not pay for a line extension or by not applying to serve the Whitewater area in a different manner.  It could be perceived as though the Commission is unfairly penalizing Public Service by granting a CPCN to KMI to serve the Whitewater area (and RMNG to provide gas service to KMI) when Public Service merely relied on longstanding practice that has, to some extent, been endorsed by the Commission.  

39. The Commission, by it’s decision in this matter, is not meting out punishment to Public Service for not having a plan to serve Whitewater customers, for not applying for a CPCN to do the same, or for following its line extension policy.  Rather, the Commission is recognizing that, when there are two utilities willing to serve an uncertificated area, the determination of who serves will be based on who is best able to serve that area.  By overbuilding facilities in a certificated area, a utility does not have a legally protected and exclusive right to serve adjacent areas.  It may well be that, given the utility’s investment in overbuilt facilities in the certificated area, that utility is best able to serve an adjacent uncertificated area.  But where, as here, a different utility has planned for and can best serve the adjacent area, at rates that do not cross-subsidize existing or future customers, then such utility will be able to obtain a certificate.  This is a factual, case-by-case inquiry.  Because the Commission has not directly addressed this issue before, this decision could establish, to a certain degree, a “new policy” with respect to the issue. 

40. This is also sui generis, at least at this Commission.  The Commission’s decision indicates that utilities should routinely evaluate adjacent, uncertificated areas and decide whether it makes sense to expand into those areas.  If they do not conduct such a proactive analysis, they risk that the adjacent area will end up being served by a different utility.  And, even if they do such an analysis, it may be that what is uneconomic for them is economic for a differently situated utility, and the latter utility may be better able to serve an adjacent area.

41. The danger of this “new policy” is that utilities could be reluctant to pre-build extra capacity within existing service areas for fear of an after-the-fact imprudency ruling.  This fear, in our view, would be misplaced, as the Commission makes clear in this decision that overbuilding is not per se imprudent simply because a different utility ends up serving an adjacent area, or because a utility did not seek to proactively expand its service territory through a CPCN application.  As always, an after-the-fact inquiry is based on whether the decision was prudent at the time and under the circumstances it was made.

42. The main benefit of the Commission’s decision in this docket is that areas that are currently unserved may be served sooner and more efficiently by a utility that presents a reasonable plan to the Commission and, as compared with other interested utilities, is best able to serve.

D. Conclusion

43. We conclude that Decision No. C05-0592 should be affirmed, and that the award of separate CPCNs contained there are in the public interest.  The application for RRR by Public Service should therefore be denied.

II. ORDER

A. The Commission Orders That:

1. For the reasons stated above, and consistent with the discussion set forth here, Public Service Company of Colorado’s application for rehearing, reargument, or reconsideration is denied.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 22, 2005.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


CARL MILLER
________________________________

Commissioners




G:\ORDER\C05-0850_04A-113G.doc:srs
�  There are currently about 500 homes in the Whitewater area.  This is estimated to increase to over 900 homes between now and the year 2006.  Thus, the “excess capacity” that Public Service asserts exists here is inadequate to serve either existing or projected customer numbers.  In accordance with § 40-5-101, C.R.S., the Commission must determine whether or not a duplication of facilities will result from its proposed action.  In making this determination, it must be shown that the existing sources are not, and will not be, reasonably adequate and available.  Public Service Co. v. Public Utilities Commission, 142 Colo. 135, 350 P.2d 543, cert. denied, 364 U.S. 820, 81 S.Ct. 53, 5 L.Ed.2d 50 (1960); Western Colo. Power Co. v. Public Utilities Commission, 159 olo. 262, 411 P.2d 785, appeal dismissed 385 U.S. 22, 87 S.Ct. 230, 17 L.Ed.2d 21, rehearing denied, 385 U.S. 984, 87 S.Ct. 500, 17 L.Ed.2d 445 (1966).  Thus, the adequacy of the existing facilities is a key factor in making a determination here.


�  Rec. Dec. at para. 78.


�  RRR at p. 6,


� We note that changes in gas commodity cost due to increases or decreases in gas supply or upstream services (i.e., pipeline and storage services upstream of RMNG facilities) will be applied to all new and existing customers through RMNG’s gas cost adjustment (GCA).  KMI then recovers its payments to RMNG through KMI’s GCA, applied to all customers


� Or GCA increase or decrease due to changes in the cost of gas supply or upstream services


� We note that Staff of the Commission monitors the earnings of jurisdictional utilities, and has initiated rate reduction proceedings in the past.  While we do not know when or to what degree the combined RMNG/KMI Whitewater system could earn excessive profits, the Commission can take action to address any excessive profitability of KMI or RMNG in the future.


� As discussed infra, utilities must either follow their tariff line extension policies, or apply to the Commission for a CPCN to serve an area under any different terms and conditions. 


�  Application for RRR, p. 10.


�  Order, para. 26.
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