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I. BY THE COMMISSION

A. Statement

1. Aquila, Inc. (the Applicant, Aquila, or the Company), a Delaware corporation, filed with this Commission on June 15, 2005 an Application, along with Exhibits A through J, requesting an order granting Aquila the authority to issue long-term indebtedness under a multi-year secured credit facility (the Facility) to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at a coal-fired generation unit (Iatan Unit 1) and Aquila’s participation in the construction and ownership of a new coal-fired generation unit being constructed (Iatan Unit 2) near Weston, Missouri, and recognizing that Aquila will secure the Facility only with the electric properties of its Missouri Public Service (MPS) operating division, that the Facility will not be secured by, nor will any liens be created upon, any Aquila electric or gas utility assets situated in the State of Colorado, and that the Facility will not involve any Colorado utility operations.

2. The Commission issued a Notice of the filing to all interested parties on July 16, 2005.  In addition, the Company caused Notices concerning the filing of the application to be published on July 17, 2005 in The Pueblo Chieftain and in The Gazette, newspapers of general circulation in Aquila’s service territory.  Pursuant to the Commission’s Notice of filing of the Application on June 16, 2005, the Application was set for hearing at 9:00 a.m. on Friday, July 8, 2005, in the Commission Hearing Room, Office Level 2, 1580 Logan Street, Denver, Colorado.

3. No petitions to intervene were filed in opposition to the Application, therefore the Commission has the authority to determine the Application under its modified procedure as a non-contested and unopposed matter pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-24, of the Commission's Rules of Practice and Procedure.  The hearing on the Application, set for July 8, 2005, will be vacated.

B. Findings of Fact

4. Applicant is a public utility as defined in § 40-1-103, C.R.S.  Applicant, a Delaware corporation, is engaged, in the State of Colorado, principally in the generation, purchase, transmission, distribution, and sale of electricity and in the purchase, distribution, and sale of natural gas in various areas.

5. Copies of Applicant's Certificate of Authority, issued by the Colorado Secretary of State on September 27, 2002, and of Applicant's Certificate of Incorporation and amendments containing its Articles of Incorporation were filed, respectively, as Exhibits A and B to the Application, are accepted, and will be on file with the Commission until the Applicant files amended corporate documents.  

6. Applicant is engaged, generally, as an electric and natural gas utility company operating in seven states in the mid-continent of North America.  Through Aquila Networks, the Company serves approximately 457,000 retail electric distribution customers in three states: Colorado, Missouri, and Kansas; and approximately 918,000 retail natural gas distribution customers in Colorado, Missouri, Kansas, Nebraska, Iowa, Michigan, and Minnesota.  

7. This Commission has jurisdiction over Applicant and the subject matter of this Application.

8. Pursuant to Applicant's Certificate of Incorporation, as amended, the Board of Directors of Applicant is authorized to approve the issuance of up to 400 million shares of Common Stock, par value of $1 per share; up to 20 million shares of Class A Common Stock, $1 par value, in one or more series; and up to 10 million shares of Preference Stock, without par value, in one or more series.  As of May 2005, there were issued and outstanding 241,862,768 shares of Common Stock, no shares of Class A Common Stock, and no shares of Preference Stock. 

9. As of March 31, 2005, the aggregate principal amount of long-term debt of Applicant was $2,348,300,000 issued in Applicant's various indentures of trust, purchase agreements, and bonds.

10. As of May 31, 2005, Applicant had no short-term indebtedness.  During the 12-month period ending March 31, 2005, Applicant incurred total interest charges of approximately $252,400,000.

11. When the Application was filed, Applicant’s senior unsecured debt was rated “B-” by Standard & Poor’s Rating Group and “B2” by Moody’s Investor Services.  In August 2004, Standard & Poor’s raised Aquila’s corporate credit rating from CCC+ to B- and removed the rating from CreditWatch.  In September 2004, Moody’s Investors Service upgraded Aquila’s senior unsecured debt to B2 from Caa1 and announced that Aquila’s rating outlook is stable.  The Commission finds these upgrades to Aquila’s credit rating to be positive developments regarding Aquila’s financial condition.

12. The purpose of Applicant’s request is to obtain authority from this Commission to enter into the Facility, in order to finance the Iatan Unit 1 environmental upgrades and Applicant’s Iatan Unit 2 participation.  The Facility is expected be a senior secured delayed draw term loan with cash borrowings and/or letters of credit made available for up to $300 million.  The Facility is expected to allow Aquila to make cash draws to fund expenditures related to the Iatan Unit 1 environmental upgrades and Iatan Unit 2 construction costs and to issue letters of credit, as necessary, to support this undertaking.  The Facility is expected to mature shortly after the Iatan Unit 2 targeted completion date and will be replaced at that time with an approximate mix of equity and debt financing.  

13. Applicant intends to collateralize its obligations under the Facility by a security interest in either Aquila's MPS division electric assets, or by first mortgage bonds secured by its MPS electric utility assets.  The security interest will be limited to Applicant’s MPS assets, and none of Applicant’s Colorado electric or gas utility assets will be used as collateral or subject to the secured Facility.

14. Applicant has advised this Commission that it is required to obtain approval from the Missouri Public Service Commission (PSC) to pledge MPS electric utility assets as collateral for the Facility, and it has filed the necessary applications to obtain such approval.

Pursuant to § 40-1-104(2), C.R.S.,
 when an electric or natural gas utility operating in Colorado, which meets certain jurisdictional thresholds, seeks to issue long-term debt, or to secure long-term debt by using its property situated within the State of Colorado as collateral, the utility must seek and obtain approval of this Commission.  Aquila presently satisfies the statutory thresholds and hence must obtain this Commission’s approval to issue securities pursuant to § 40-1-104, C.R.S.  Aquila has voluntarily filed this Application, after consultation with the Commission’s staff and counsel.  Therefore, it is not necessary for the Commission to address the legal question of whether Aquila was required to file the Application, even though the long-term debt will be secured only with Missouri electric utility property, the investment will be in a Missouri power plant, and the plant will generate electricity only to serve customers located in Missouri and not customers in Colorado.  
15. The Commission finds that the Application should be granted and that Applicant will be granted the authority to enter into the Facility, in order to finance the Iatan Unit 1 environmental upgrades and Applicant’s Iatan Unit 2 participation.  

The Commission finds that the issuance of the long-term debt through the Facility and the encumbrance of the electric properties of Applicant’s MPS assets will not be contrary to the public interest in Colorado, but in fact will promote the public interest throughout the Company.  The encumbrances of the Applicant’s Missouri electric properties will not materially increase any risks to Applicant’s Colorado gas and electric customers.  Instead, the encumbrance will simply affect the comparative rights of the lenders under the Facility in regards to the MPS electric utility assets, compared to Applicant’s general creditors.  The encumbrance of the involved Missouri electric properties will have no impact on the rates or services that Applicant provides to its Colorado electric and gas utility customers.  The authority granted to Applicant by this Decision and the issuance of the long-term debt through the Facility will have no adverse effect or result in any changes in the cost or quality of service provided to Applicant’s Colorado ratepayers.

16. Moreover, the Commission notes that, because the Facility does not involve any Colorado electric or gas utility assets, and because Applicant is required to obtain approval from the Missouri PSC to pledge MPS electric utility assets as collateral for the Facility, the public interest in Missouri will be served by Aquila's continued ability to provide reliable electric utility service to its Missouri customers.  

17. The net proceeds of the cash advances and loan proceeds borrowed under the Facility will be used to fund or support expenditures related to the Iatan Unit 1 environmental upgrades and to the construction and operation of the Iatan Unit 2 generating plant. The use of these net proceeds will be consistent with Aquila’s corporate purposes, which include, but are not limited to, the construction, completion, extension, or improvement of facilities.  

18. In its Verified Application, Applicant agreed that, if the Commission grants this Application, the following conditions, relating to Applicant’s continued use of hypothetical capital structures and its debt assignment process, may be imposed:

 
a.
In future electric or natural gas rate cases, Applicant will use a hypothetical capital structure until the date it has regained its investment grade status.  In future electric rate cases the capital structure adopted in Docket No. 02S-594E of 47.5% equity and 52.5% debt will be used.  In future natural gas rate cases the hypothetical capital structure of 50% equity and 50% debt will be used.  

 
b.
Applicant will maintain the debt allocation and pricing process described as follows:  Since 1988, Aquila has maintained a capital allocation process that was specifically designed to insulate and separate each of its regulated utility operating units from its other activities.  Aquila’s regulated utility operating units receive capital based upon what a comparable utility would receive.  Based upon the needs of the business unit, Aquila assigns specific debt issuances to those business units receiving the proceeds of the issuance and that assignment is not changed until corporate retires the debt series.  As part of this internal capital allocation process, Aquila’s customers would continue to be charged debt costs that reflect representative costs for comparable utilities with a BBB investment grade credit rating.  

 
c.
The continued use of hypothetical capital structures and the debt assignment process, as described in this paragraph, will provide Applicant’s Colorado utility customers with financial protection during the transition period back to an investment grade rating.

19. The Commission finds that the conditions, quoted above, to which Applicant has agreed are just and reasonable, and they will be made terms of the approval of this Application.  

20. The authority granted herein and the issuance of the long-term debt through the Facility will have no adverse effect on Applicant or its financial condition.  The issuance of the long-term indebtedness under a multi-year secured credit facility to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at the Missouri Iatan Unit 1 coal-fired generation unit and Aquila’s participation in the construction and ownership of the new Iatan Unit 2 coal-fired generation unit being constructed near Weston, Missouri, will be for a lawful object, within Applicant’s corporate purposes and not contrary to, and will be consistent with, the public interest.  The issuance of the long-term debt pursuant to the Facility is necessary for the operations of Applicant’s utility business, will not impair Applicant’s ability to operate its utility business, and is reasonably necessary and appropriate for its corporate purposes.

21. Neither the granting of this Application nor issuance of these securities will require the filing of a new Registration Statement with the Securities and Exchange Commission.  

22. The issuance of these securities would have no material adverse effect on the Applicant’s existing capital structure. 

23. Consistent with Federal Energy Regulatory Commission guidelines concerning assets that secure debt, in the event that Applicant divests its MPS assets, then Applicant should also transfer the associated debt to the buyer with the MPS assets.
24. In the event that the Missouri PSC declines to approve the use of MPS assets to secure the Facility, Applicant will report the Missouri PSC’s decision to this Commission by means of a letter to the Director of the Commission.  This report will be filed in this Docket within 30 days of the entry of the administratively final decision of the Missouri PSC.  Within 30 days after it files such report, Applicant will file with this Commission a motion, pursuant to § 40-6-112, C.R.S., to amend the instant Decision to match any new securities application Applicant files with the Missouri PSC for approval of other financing arrangements for Applicant’s investment related to the Iatan Unit 1 environmental upgrades and Iatan Unit 2 participation, or alternatively to ask the Commission to withdraw the instant Decision.  

25. The authority to issue long-term indebtedness under a multi-year secured credit facility to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at the Missouri Iatan Unit 1 coal-fired generation unit and Aquila’s participation in the construction and ownership of the new Iatan Unit 2 coal-fired generation unit being constructed near Weston, Missouri, is reasonably required and necessary for Applicant's proper corporate financing and should be authorized and approved. 

C. Conclusions 

26. Granting Aquila the authority to issue long-term indebtedness under a multi-year secured credit facility to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at the Iatan Unit 1 coal-fired generation unit and Aquila’s participation in the construction and ownership of the new Iatan Unit 2 coal-fired generation unit being constructed near Weston, Missouri, is consistent with the public interest and with the Public Utilities Law of the State of Colorado.  
27. However, without further Order of this Commission, Aquila may not secure the multi-year secured credit facility with any utility properties of its Colorado operating divisions, nor may Aquila create any liens upon any of Aquila’s electric or gas utility assets situated in the State of Colorado.  

28. The Commission finds that the continued use of hypothetical capital structures and the debt assignment process, as described in Paragraph No. 13 of the Verified Application, provides Applicant’s Colorado utility customers with financial protection during the Applicant’s transition period back to an investment grade rating.

29. The Commission finds that the conditions and commitments made by Applicant in the Verified Application are just, reasonable, and consistent with the public interest.

30. The Application should be granted, and the authority to issue long-term indebtedness under a multi-year secured credit facility to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at the Missouri Iatan Unit 1 coal-fired generation unit and Aquila’s participation in the construction and ownership of the new Iatan Unit 2 coal-fired generation unit being constructed near Weston, Missouri, will be authorized and approved.  Without further Order of this Commission, Aquila will not be authorized to secure the multi-year secured credit facility with any utility properties of its Colorado operating divisions, nor will Aquila be authorized to create any liens upon any of Aquila’s electric or gas utility assets situated in the State of Colorado.  
II. ORDER

A. The Commission Orders That:

1. The Application of Applicant Aquila, Inc. (Aquila), for the authority to issue long-term indebtedness under a multi-year secured credit facility to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at the Missouri Iatan Unit 1 coal-fired generation unit and Aquila’s participation in the construction and ownership of the new Iatan Unit 2 coal-fired generation unit being constructed near Weston, Missouri, is deemed complete and is granted.  

2. Aquila is authorized to issue long-term indebtedness under a multi-year secured credit facility to be entered into by Aquila in connection with financing Aquila’s participation in environmental upgrades at the Missouri Iatan Unit 1 coal-fired generation unit and Aquila’s participation in the construction and ownership of the new Iatan Unit 2 coal-fired generation unit being constructed near Weston, Missouri.  Without further Order of this Commission, Aquila may not secure the Facility with any utility properties of its Colorado operating divisions, nor may Aquila create any liens upon any of Aquila’s electric or gas utility assets situated in the State of Colorado.

3. In future electric or natural gas rate cases, Applicant will use a hypothetical capital structure until the date it has regained its investment grade status.  In future electric rate cases the capital structure adopted in Docket No. 02S-594E of 47.5 percent equity and 52.5 percent debt will be used.  In future natural gas rate cases the hypothetical capital structure of 50 percent equity and 50 percent debt will be used.  

4. Applicant will maintain the debt allocation and pricing process described in Paragraph No. 13 of its Verified Application, as follows:  Since 1988, Aquila has maintained a capital allocation process that was specifically designed to insulate and separate each of its regulated utility operating units from the other activities of Aquila.  Aquila’s regulated utility operating units receive capital based upon what a comparable utility would receive.  Based upon the needs of the business unit, Aquila assigns specific debt issuances to those business units receiving the proceeds of the issuance and that assignment is not changed until corporate retires the debt series.  As part of this internal capital allocation process, Aquila’s customers would continue to be charged debt costs that reflect representative costs for comparable utilities with a BBB investment grade credit rating.  

5. In the event that the Missouri Public Service Commission (PSC) declines to approve the use of Missouri Public Service division assets to secure the Facility, Applicant will report the Missouri PSC’s decision to this Commission by means of a letter to the Director of the Commission.  This report will be filed in this Docket within 30 days of the entry of the administratively final decision of the Missouri PSC.  If applicable, within 30 days after it files such report, Applicant will file with this Commission a motion, pursuant to § 40-6-112, C.R.S., to amend the instant Decision to match any new securities application Aquila files with the Missouri PSC for approval of other financing arrangements for Aquila’s investment related to the Iatan Unit 1 environmental upgrades and Iatan Unit 2 participation, or alternatively to ask the Commission to withdraw the instant Decision.   In response to any such motion, the Commission fully reserves its right to alter, amend, or rescind this Decision.

6. Nothing herein shall be construed to imply any recommendation or guarantee of, or any obligation with respect to, said securities on the part of the Colorado Public Utilities Commission or the State of Colorado.

7. The Commission retains jurisdiction of this proceeding and may make such further order or orders in the matter as it may deem to be necessary and proper. 

8. This Order shall be the initial Decision and Order of the Commission as provided in § 40-6-109(6), C.R.S.

9. The hearing set for Friday, July 8, 2005 is vacated.

10. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 6, 2005.
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� In addition to this Application and the application filed with the Missouri PSC, Aquila has also filed applications for authority to issue this security with the Federal Energy Regulatory Commission and the Kansas Corporation Commission.  The Commission understands that the applications before the three other regulatory agencies are currently pending.


� The full text of § 40-1-104(2), C.R.S., states as follows:





(2) The power of every gas corporation and of every electrical corporation operating as a public utility as defined in section 40-1-103 that derives more than five percent of its consolidated gross revenues in the state of Colorado as a public utility, or derives a lesser percentage if said revenues are realized by supplying an amount of energy which equals five percent or more of this state's consumption, to issue or assume securities and to create liens on its property situated within this state is a special privilege, hereby subjected to the supervision and control of the commission.  Such public utility, when authorized by order of the commission and not otherwise, may issue or assume securities with a maturity date of more than twelve months after the date of issuance for the following purposes:  The acquisition of property; the construction, completion, extension, or improvement of its facilities; the improvement or maintenance of its service; the discharge or lawful refunding of its obligations; the reimbursement of moneys actually expended for said purposes from income or from any other moneys in the treasury not secured by or obtained from the issue of securities within five years next prior to the filing of an application with the commission for the required authorization; or any of such purposes or any other lawful purpose authorized by the commission.
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